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Running in Circles - Defamation recriminalised in Russia

Galina Arapova, Director and Lead
Lawyer, Mass Media Defence Centre

Over the last six months, the Rus-
sian law on defamation has been
reformed twice. Sadly, the overall
result of these reforms cannot be
regarded as an improvement. In De-
cember 2011, parliamentarians made
the long expected move of decrimi-
nalising defamation (more specifi-
cally, 'slander’ and ‘insult’)." A ‘softer’
administrative liability for these acts
was introduced instead, and the Rus-
sian Code of Administrative Offences
amended accordingly.” Human rights
organisations had been fighting an
arduous and protracted battle for
the decriminalisation of defamation.
Several international and intergov-
ernmental organisations issued pub-
lic statements expressing support for
the reforms, which they believed con-
stituted an important step towards
respect for the freedom of expression
in Russia.’ However, the pendulum
soon swung back.

On 13 June 2012, the new State
Duma of Russia reinstated criminal li-
ability for slander.” At the same time,
a special provision on slander against
judges, prosecutors, investigators
and bailiffs was introduced.” Many
commentators believe that this new
incarnation will be used against jour-

nalists and civic activists. Although
supporters of the move insist that the
new criminal provision is less harsh
than its original form (it no longer
includes an imprisonment sanction
which, whilst encouraging, was rare-
ly used over the last few years), it is
difficult to agree with them. Finan-
cial sanctions for the offences were
drastically increased from 180,000
roubles to an astronomical 5,000,000
roubles,® which will most likely result
in severe self-censorship.

It is believed that this reform was
politically motivated. The amend-
ments were scarcely debated in par-
liament, and barely a week passed
between the first reading and the
signing of the law by the President.”
These amendments were part of a
series of measures (discussed further
below) aimed at tightening control
over civil society and freedom of ex-
pression and peaceful assembly fol-
lowing the protests after the Decem-
ber 2011 parliamentary election, and
the ensuing serious public discussion
over the possibility of election rig-
ging. Sanctions for breaching the reg-
ulations on public gatherings were in-
creased and control over the Internet
tightened* Draconian amendments
were made to the notorious Law on
Non-Profit Organisations 2006, which
provide for a special status of “for-

eign agents” for NGOs which receive
funds from abroad and engage in po-
litical activities.” The precise impact
of these laws, however, depends on
their implementation and enforce-
ment by the authorities.

An overwhelming majority of
defamation claims in Russia over the
past decade have been in civil cases
concerning the protection of honour
and dignity. Over 4000 such cases are
heard every year. However, between
2009 and 2011, the number of crimi-
nal defamation cases increased and
800 people were convicted under
Article 129 of the Criminal Code (the
old criminal defamation provision)
within this period.”® Most of those
convicted were journalists working
for the regional media or bloggers.
Many of the criminal proceedings
were instigated by civil servants and
public authorities.

The new crime of slander includes
a wider range of measures to curtail
criticism and expressions of public
opinion than its predecessor, and is
drafted ambiguously. For example,
Article 128.1(4) of the Criminal Code
states that “Slanderous assertions that
a person is suffering from an illness
which represents danger to others, and
slanderous statements combined with
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allegations that this person has com-
mitted crimes of a sexual nature, are
punishable by fines up to 3,000,000
roubles, or 3 years’ worth of wages or
other income of the convicted person,
or by up to 400 hours of compulsory la-
bour” Commentators have expressed
concern about this vague provision,
and believe that it was only included
to intimidate those who criticise the
government, and to express doubts
as to the sanity of the people who
take controversial government de-
cisions. The sanction for the crime
also appears disproportionate to the
gravity of the offence.

The offence of ‘insult’ has not been
re-criminalised. This is likely to be
because what the authorities con-
sider dangerous are not mere value
judgments, but any factual informa-
tion about the abuse of power, cor-
ruption, or unlawful enrichment of
government officials, which can be
easily classified as ‘slander’ The ad-
ministrative offence of slander' has
been abolished since its re-criminal-
isation,'” but this too has produced
some alarming results. It soon be-
came clear that its decriminalisation
had occurred in name, but not in
substance. The administrative provi-
sion carried much higher fines than
the previous crime of slander.” It
also included the following ambigu-
ous and peculiar grounds for liability:
“not taking measures to prevent slan-
der in a publicly displayed work or in
the media.”* This provision was most
likely aimed at editors-in-chief, since
Article 2 of the Russian law on mass
media stipulates that the editor-in-
chief is the person who is “in charge
of the editorial staff (regardless of what
exactly his or her position is called)
and takes final decisions concerning
production and publication of the me-
dium.”* The administrative offence of
slander is likely to have a serious chill-
ing effect by causing self-censorship
amongst editors. The mere hint of a
potential conflict could cause an edi-

tor to back-pedal and refuse publica-
tion of controversial material.

The first case involving an adminis-
trative offence of slander was against
Milrad Fatullayev, the editor-in-chief
of the newspaper ‘Nastoyashcheye
vremya'('Presenttime’) in Makhachka-
la, Dagestan. He was charged after his
newspaper published an article enti-
tled “Kavkaz lidiruyet” (“Caucasus in
the lead”), which the court deemed to
offend the honour and dignity of the
President of Dagestan, Mr Magomed-
salam Magomedov. The President of
Dagestan was represented by the di-
rector of his own administration’s le-
gal department, and engaged a pros-
ecutor when he did not have to. The
case was heard rapidly - taking only

2 months with appeal. The editor
was convicted on 28 April 2012 and
fined. Although the fine was not a
major sum (10,000 roubles, or £200),
the case demonstrates the debilitat-
ing potential that the administrative
offence of slander has on the right to
freedom of expression, despite its de-
criminalisation.

In reaching its decision against
Mr Fatullayev, the court skipped the
crucial stage of establishing whether
defamation had actually taken place.
Instead, it moved swiftly on to con-
sider the grounds for “failing to take
measures in order to prevent” the
‘slander’ The court appeared to rely
solely on the President’s word, and a
presumption that the article was de-
famatory. Its author, Nadira Isayeva
(a well-respected journalist and for-
mer editor-in-chief of the newspaper
‘Chernovik’) was not questioned. Any
questions as to what exactly had con-
stituted ‘defamation’ in the text and
whether the facts complained of were
true were addressed tangentially. Mr
Fatullayev appealed to the Supreme
Court of Russia, but to no avail. He is
currently preparing an application to
the ECtHR under Article 10 ECHR.

Mr Fatullayev's case clearly dem-
onstrates how the law can be used to
suppress freedom of expression, even
after seemingly encouraging reforms
such as the decriminalisation of slan-

der. Even though this particular ad-
ministrative provision has since been
abolished, it is still vital to debate
such cases, as an identical sanction
for the failure to prevent publication’
is applicable within the administra-
tive offence of ‘insult’'* There is a high
risk that, following the precedent in
Dagestan, this provision will also be
used against editors-in-chief to stifle
political debate in other regions.

The sanction for this reinstated
criminal offence of defamation rep-
resents a grave financial risk for the
Russian press and journalists, who
may face bankruptcy should it be
used against them. No journalist, re-
gional publication, blogger or civic
activist is likely to be able to afford a
fine of 5,000,000 roubles. Journalists
who work for glossy magazines are
unlikely to be affected, however - this
is all a bit too political.
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