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n the vast majority of cases brought
before it the ECtHR is able to reach
a judgment on the basis of decisions
made and documents created in the course
of prior domestic proceedings. However,
where fundamental facts remain in dispute
between the parties, the ECtHR has, in the
past, conducted fact-finding missions.’
The basis upon which such face-finding
missions are conducted is to be found in
Art. 38(1) ECHR which provides simply
that the Court may, “if need be, undertake
an investigation”. However, in 2003, the
ECtHR introduced an annex to its Rules
of Court which deals specifically and in
some derail with the conducr of such in-

vestigations.”

The ECtHR has, in the past, carried out
its fact-finding role by sending judicial del-
egations to hear witnesses and by conduct-
ing judicial ‘on-the-spor’ investigations.
For example, in the case of freland v UK
(18/1/78, Series A No. 25), concerning
the arrest and detention of IRA suspects
by the British security forces, 119 witness-
es were heard by the (former) European
Commission. In a series of cases brought
by individuals against Turkey from the
mid-1990s the former Commission and
(since 1998) the new Court have held fact-
finding hearings in order ro adjudicate on
fundamental factual differences berween
the parties. The cases against Turkey have
concerned the destruction of homes, ex-

trajudicial killings, disappearances and ror-
ture occurring in south-east Turkey. Other
more recent examples of fact-finding mis-
sions include the inter-state case of Cyprus
v Turkey (No. 25781/94) 10/5/01 (missing
persons, etc.), Valasinas v Lithuania (No.
44558/98) 24/7/01 (prison conditions)
and Poltoratskiy v Ukraine (No. 38812/97)
29/04/03 (treatrment of prisoners on death
row). In March 2003 a delegation of four
judges took evidence from 43 witnesses in
Chisinau and Tiraspol, Moldova, in the
case of Hascu & Others v Moldova & Russia
(No. 48787/99) GC 8/7/04, in which the
Moldovan applicants complained of their
continuing unlawful detention in the Rus-
sian-occupied area of Transdniestria.
Despite its potentially crucial role for



applicants in obtaining redress from the
ECHR system, this procedure is undoubt-
edly expensive and time-consuming. A
significant number of these missions can
take up ro a week and involve at least
five or six ECtHR officials (usually three
judges, a registrar and lawyers) and inter-
preters. In addition, some of the ECtHR
judges consider that evidence raken five
to seven years after the events in question
(the rime period thar a case mighr take to
reach Strasbourg) is likely to be unreli-
able. However, other judges believe that
the fact-finding procedures of the ECCHR
could serve as an important check on ef-
forts to conceal or distort the record on
human righs.’

It should be noted thar whilst states are
obliged to cooperate fully with the ECtHR
in the conduct of its fact-finding investiga-
tions this does nort always happen in real-
ity. For example, in Shamayev & Others v
Georgia & Russia (No. 36378/02) 12/4/05,
the ECtHR’s delegation was refused access
to five allegedly detained/extradited appli-
cants who were being held in Russia within
the jurisdiction of the Stavropol Regional

Court. The ECtHR (and the former Com-
mission) have also acknowledged their
own limitations in establishing the facts.
One feature of the fact-finding process,
which may reduce its effectiveness, is the
inability to compel a witness to attend and
give evidence to the ECtHR. For exam-
ple, this problem was evident in Denizci
& Others v Cyprus (Nos. 25316-25321/94
& 27207/95) 23/5/01, Ipek v Turkey (No.
25760/94) 17/2/04 and Nuray Sen v Tur-
key (No. 2) (No. 25354/94) 30/3/04. Fact-
finding missions would appear to be nec-
essary in such cases which raise issues of
gross violations of the ECHR, especially
because of the likelihood of no prior effec-
tive proceedings.

“The post-Protocol 11 ECtHR has con-
tinued to engage in fact-finding hearings,
although it is understood that the ECtHR
is extremely conscious of the time and cost
of such proceedings. In recent years, how-
ever, partly because of its heavy caseload
(124,650 cases pending on 31 March
2010), the new ECtHR has conducted
fact-finding missions relatively rarely.
Nevertheless, Strasbourg continues to re-

ceive serious applications from European
‘rouble spots’ (such as Russia (Chech-
nya)," Georgia,” Turkey,” Moldova,” and
Cyprus®).

Facr-finding missions are clearly cru-
cial ro the proceedings of the ECtHR and
should not be forgotten during the ongo-
ing debates for the reform of the ECtHR.
Furthermore, as already discussed, fact-
finding missions are more likely to be nec-
essary in cases involving gross and system-
atic violarions. Despire the problems which
may arise in holding fact-finding missions
some years after the events in question,
the ECtHR should not rule out holding
such missions solely on this ground. An
effective fact-finding mechanism within
the ECtHR is of paramount importance
in ensuring access to justice for victims of
grave human rights violations within Eu-
rope and, in the absence of effective do-
mestic proceedings, the ECtHR should be
able ro continue to conduct fact-finding
missions in order to establish the facts in

question.
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