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Tackling systemic human rights violations: the ECtHR’s
pilot judgment procedure
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n recent years the ECtHR has attempred
I to tackle the growing backlog of ‘clone

cases’ coming before it.” To this end,
since 2004, the ECtHR has been applying a
‘pilot judgment’ procedure which highlights
wide-scale, systemic human rights violations
and calls on states to take ad

judgments” and their impact within national
systems.

Since the pilot judgment procedure has
been applied ‘flexibly”® by the ECtHR, and
has not yet been codified in the Rules of
Court, there is still some confusion as to what
constitutes a pilot judgment. All the ECtHR
and Council of Europe officials interviewed
during the course of the research agreed that
Broniowski v Poland,” Hutten-Czapska v Po-

to solve such problems. In 2009-2010 the
Human Rights and Social Justice Research
Institute (HRSJ) at London Metropolitan
University carried out research (funded by
the Leverhulme Trust) into ECtHR ‘pilot

land * and Burdov v Russia (No. 2)° were pilot
judgments per se. Whart these cases all share
in common is:
(i) the explicit application by the ECtHR
of the pilot judgment procedure;

(ii) the identification by the EC(HR of a

systemic violation of the ECHR;

(iii) thar general measures are stipulated in
the operative part of the judgment so
that the respondent state resolves the
systemic issue (which may be subject
to specific time limits).

Additionally, in a pilot judgment, the
ECtHR may also adjourn all other cases aris-
ing from the same systemic issue, either for
a particular period of time or, more gener-
ally, pending the resolution of the issue by
the state. Since Broniowski, Husten-Czapsk
and Burdov (No. 2), the ECtHR has issued
three other ‘full’ pilot judgments which share




all these features: Olaru & Others v Moldova,
Yuriy Nikolayevich Ivanov v Ukraine and
Suljagi¢ v Bosnia & Herzegovina."

However, pilot judgments are not issued
in every case where the ECtHR has identified
a systemic violation of the ECHR and the
research examines in what circumstances the
ECtHR has issued pilot judgments, assesses
the procedure from the ECtHR’s perspective
and evaluates how states have responded to
this new approach.

In all six cases violations were a significant
source, or estimated source, of applications
to the ECtHR from the respective state. The
most striking example concerns the Bosnian
Government's failure to provide adequate
compensation to people for the loss of their
‘hard-currency” savings that had been frozen
since Yugoslavia's financial crisis of the 1980s.
The ECtHR noted in its judgment that there
were already 1,350 similar applications, that
the potential number of affected persons
could reach one million and that the viola-
tion therefore constituted @ serious threat to
the future effectiveness of the Convention ma-
chinery.”” The cases against Russia, Ukraine
and Moldova all concerned the failure by
state authorities to execute domestic court
judgments. The number of cases pending at
the ECtHR concerning these violations has
been estimated as the most significant source
of admissible applications to the ECtHR."
Both Broniowski v Poland and Hutten-Czap-
ska v Poland concerned the violation of prop-
erty righls. Broniowski was esti d to po-
tentially affect 80,000 people who have the
right to claim compensation for property in
eastern Poland, in the Bug River Region, lost
following boundary changes during the Sec-
ond World War."" The ECtHR’s judgment

in Hutten-Czapska identified that the same
violation, regarding landlords’ rights to raise
rent, could affect up to 100,000 landlords
and 600,000-900,000 tenants."

The research also examines the roles of the
executive, legislature and judiciary of states in
implementing Strasbourg judgments within
the domestic context. A number of patterns
emerge, indicating that domestic legislatures
and executives are generally unresponsive to
constitutional court judgments. The research
shows how the ECtHR adopts a stance which
often mirrors that of judgments given by na-
tional constitutional courts, either before or
after the case has gone to the ECtHR. The
problem arises because of a failure by the
legislature and executive to implement the
guidance provided in constitutional court
judgments. The EC(HR's subsequent issue
of a pilot judgment making a repeat finding
of the same violation exerts greater pressure
on the executive and legislature to respond.
This, consequently, lends greater authority to
constitutional courts in forcing a legislative
response from government and parliament.
Apparently, therefore, through the pilot judg-
ment procedure, the ECtHR is strengthen-
ing constitutional courts vis-d-vis the other
branches of the state, confirming Wojciech
Sadurski’s findings with respect to Poland.”

In addition to ‘full’ pilot judgments, the
research examined another category of deci-
sions which also highlight systemic violations
of the ECHR — variously known as ‘quasi-
pilot judgments’ or ‘Art. 46 judgments’. As
with the ‘full’ variant, the EC(HR identifies
a widespread or systemic dysfunction in leg-
islation or practice. It then invokes Art. 46
ECHR to remind the respondent state of its
obligation to remedy the violation holisti-

cally. These judgments are distinct from the
‘full’ variant in three ways. Firsdy, the EC-
tHR does not explicity apply the pilot judg-
ment procedure. Secondly, general measures
are not usually specified in the operative pro-
visions (with the exception of Lukenda v Slov-
enia,"* Sejdovic v Italy" and Xenides-Arestis v
Turkey'). Thirdly, other similar cases are not
usually adjourned.'” This type of ‘quasi’ pilot
judgment has become fairly commonplace.

Finally, the research also examined a third
category of judgment in which there is no ex-
plicit application of Art. 46, but the ECtHR
notes that the problem which the case raises
is systemic or widespread and that holistic
measures are required to resolve the problem.
It is difficult to precisely define this ‘third tier’
of judgments and a number of such cases pre-
date the pilot judgment procedure. Examples
of these include Bottazzi v Italy' and Kudla
v Poland."” More recent examples are: Krawe-
zak v Poland?™ Robert Lesjak v Slovenia:™" Silih
Matko v Slovenia;” and Saadi v
However, in the latter cases, the re-
spective governments responded as if the EC-
tHR had issued a quasi-pilot judgment that
identified 2 systemic issue requiring holistic
resolution.

The research was conducted by Prof.
Philip Leach, Dr. Svetlana Stephenson, Prof.
Brad Blitz and Dr. Helen Hardman. The full
report is being publnshed by Intersentia as:
Responding to Sy Hi Rights Viola-
mms An analysis of pilot judgments of the Eu-
ropean Court of Human Rights and their im-
pact at national level. For further information
on the project see: hup://www.londonmert.
ac.uk/research-units/hrsj/research-projects/

pilot-judgments.cfm.
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1 Clone cases are groups of similar cases where the
ECtHR has found the same violation of the ECHR,

which apparently stem from the same legidative defect

or malfum:non_ These in tum mdlax: the repetitive and
k ic nature of the violati
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