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Abstract:

International labour migration has become an issue widely addressed in international
relations, due to the many spheres that are related to this area, such as economics,
human rights, labour rights as well as sociological issues. In recent years, the Middl
East and especially the countries of the Gulf Cooperation Council (GCC) have
become some of the most soughfter labour destinations in the world. As a newly
oil-rich nation, Kuwait relied on foreign workers to fill the gaps in the labour market
that existed due to a shortage of skills among the local population. Modern
infrastructures, large-scale projects and basic services such as health care and
education all needed human resources that were unavailable at the timghe reliance
on foreign labour in Kuwait has increased rapidly in the last forty years and shows no
signs of abating. What began as an effort to import labour for the purpose of building
and developing modern infrastructures in a recently o#rich nation, has developed

into a reliance on breign labour that generates a great deal of wealth for nationals,
without offering proper protections for those laborers.Millions of Asian men and
women migrate to the GCC seeking better opportunities for their families in their
home countries however n most cases this is less dependent on legal guarantees of
labour protection and more on luck.In theory, unskilled foreign laborers, like other
expatriate workers in Kuwait, are granted the same legal rights that are granted to
nationals. Although there ae some exceptions pertaining to nationals in the labour
laws, in general, both groups are protected by the Kuwaiti Constitution, as well as
international agreements that Kuwait has signed. In practice, however, the situation
is very different. Due to theconfines of the sponsorship system, and the immense
control over workerso6 |ives it grants naf
scale discrimination and violations of their rights every day, a situation that is best
described as forced labour andglavery. In many cases, the failure of the government
to act in respect to the abuse of migrant
international and national obligations. The purpose of this thesis is to show how the
lack of enforcement of natimal and international labour and human rights laws
concerning unskilled foreign workers in Kuwait constitutes modern slavery and
forced labour. There are three main factors that will be addressed: the lack of
enforcement of existing national laws, as wedls international treaties and
conventions; the ways in which the sponsorship system, as it exists today, is in breach
of international laws and human rights standards; and the responsibilities of
governments, recruitment agencies, and other organizationavolved with migrant
labour. Issues such as wages, housing and working conditions, dispute resolutions,
and labaur contracts will be discussed.
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Introduction

Aims and Obijectives:

My aim is to evaluate the current situation of unskilled foreign workers in Kuwait. This
includes the nature of their work, the conditions under which they live and labour and the
national and international laws that apply to them. This thesis aims tdyderd analyze

the reasons for Kuwaitds establishment of
offering protection for unskilled migrant workers and examine the ways in which the
system is in breach of international laws, conventions andesedhis thesis will also

examine how the lack of enforcement of current laws, ratified treaties and conventions and
other agreements creates a situation of forced labour and slavery.

Methodology and Limitations:

The research methodology for this stuslgesigned to focus on current laws in Kuwait, as
well as international and regional treaties that Kuwait has ratified. The focus of the
research has been on unskilled foreign laborers, including domestic workers, mainly from
India, Bangladesh, Sri Lanlkand the Philippines. This thesis does not contain original
statisticaldata collection, but rather an examination and analysis of materials produced by
internatioral organizations and academics. The bulk of the fieldwork was conducted during
visits to Kuwait between the years of 20@012, while the most recent visit in 2018 was
meant to obtain information on court casHse fieldwork consisted of interviews with
academics, lawyers, staff from NGOs, embassies, recruitment agencies and domestic
workers. Ivisited several recruitment agencies in Kuwait, and organizations involved in
migrant labour. Although | had planned to conduct more interviews while | was in Kuwait,
there were many obstacles. Mainly, it is very difficult to gain access to laborersrfgr ma
reasons, and even more difficult to gain access to domeastikers. Most of the laborers

do not speak English, and have only a limited understanding of Arabic, therefore,
communication with them was challenging. Researchers and civilians are pobfrimite
entering labour camps to interview workers, so | have relied on reports from Human Rights
Watch (HRW), Amnesty International, the International Labour Organization (ILO), the
International Organization for Migration (IOMhe World Bankand Slaverynternational

for current and reliable information regarding migrant laborers. These organizations have
an ongoing relationship with embassies and they are better able to gain access to their
camps through formal government permissions, which are naegrémresearch students.

In some cases, even these organizations have reported problems in obttarmmation

on particular subjects. The World BahKasra Shafi Bina Fernandezas well asother
organizationgnd authorfiave mentioned the difficulty in obtaining certain information in

! Georges Corm (2006). Labouridfation in the Middle East and North Africa: A View from the Region.

The World Bank, p.1, Washington, D.C. [Online] Available from:
http://siteresources.worldbank.difdTMENA/Resources/SF_backgrowddpdf

2 NasraShah (2004)Arab Migration Patterns in the Gulfn: Arab Migration in a Globalized Worlg,92.
International Organization for Migration.

% Bina Fernandez (2011jousehold Help? Ethiopian Women Dome®or k er s 6 Labour Mi g1
Gulf Countries In Asian and Pacific Migration Journal, Vol.20, N@l3p.435.



http://siteresources.worldbank.org/INTMENA/Resources/SF_background-3.pdf

Kuwait. Access to domestic workers was also difficult at times, due to a variety of reasons.
Embassy staff would not grant me access to their shelters; only the Indian embassy allowe:
metoi nt ervi ew five domestic workers from t
conducted in the presence of an embassy employee who served as a translator. The Filipir
domestic workers | interviewed were referred by domestic workers | know in Kuwait, an
apart from being away from their families, were happy with their employers, in the sense
that they were paid on time, were given weekly rest, and did not experience any
maltreatment. Although these domestic workers represent a minority, | was hoping to
contrast those interviews with narratives that were more consistent with reports from the
various organizations mentioned above. | learned that access to workers currently
employed in abusive households was rare due to the fact that in most cases, tkese wor
are prevented from | eaving their empl oye:]
the time, Douwe Korff, we decided that the interviews would serve more as examples to
supplement the research, than as statistical data. Other interviews Itedndape with

embassy staff, academics, employers and senior employees of ministries, NGOs and other
organizations. In addition, obtaining information on official legal cases involving migrants
and nationals was very difficult, and | was told by employeke Ministry of Justice that

the information is confidential. Lack of access to legal materials was substituted with local
and international news reports, information from embassies and NGOs in Kuwait, as well
as information from interviews | conductedth lawyers and academics. The fieldwork
provides insight into the operations of what may be perceived as modern slavery in

Kuwait, highlighted by the difficulty in obtaining overt information.

The legal framework of the research will focus on curraodlir laws and their
implementation, or lack thereof, and the reasons for the lack of enforcensemlyes

Kuwaiti legislation, and the various institutions that are involved with the issue, both
governmental and negovernmental. It also includes amadysis of dispute resolution

systems available to foreign workers. | highlight certain cases from the European Court of
Human Rights tanalyse¢ he court 6s definitions or int
definitions and limits, especially in term&forced labour, servitude and slavery.

Rationale:

International labour migration in the GCC has been a widely discussed and debated
subject. In Kuwait, the presence of migrant workers is ubiquitous and has compelled the
government to take measures to control their inflow without disrupting the labougtmark
This thesis seeks to add to the current literature on labour relations in the Gulf. Using
Kuwait as an example, | aim to show howmth Gulf countries are coping with the influx

of migrants in their countries by relying on the sponsorship systerthandays in which

the system leads to exploitation. In recent years, as cases of abuse and maltreatment agait
migrants continue to rise, it has become impossible to ignore the issue. As academics,
international courts and organizations continue totleksponsorship system with
modernday slavery, the need for change becomes necessary. My aim is to present an
investigation into unskilled foreign workers, their motivations and their journey, beginning
with their recruitment and culminating in their emmyginent in the country, in order to put

into context their experiences within the wider labour migration subject. The specific ways
their labour rights are violated are outlined to show the contradictions that exist within



Kuwai t 6s | ab o uastheposkibleaaasoss for these conealdittions. As a
Kuwaiti national, | hope to raise awareness and contribute to the current discussion on the
topic, in order to better understand the migrant experience, and the reasons for the
gover nment Oseineeplacimg oramenging this system despite increasing
national and international pressure.

Chapter Summaries:
Chapter 1

The first chapteof the thesis will be an introduction into the topic, beginning with a brief
history of labour in Kuwaiin theyears after the discovery of oil, in order to analyze how

its current reliance on foreign labour began and contrast it to the situation as it exists today.
At first, skilled migrant§ made up the majority of foreign workers in the country, but as

the Kuwati government began to expand its welfare benefits to citizens, a gap in the

labour market began to appear. As the government continued to distribute its oil revenue
income to the native population, the majority of nationals began to shy away from manual
labour and as a result, reliance on foreign labour incread®d.section includes the

political, social and legal conditions surrounding foreign migrants in Kuwait. | investigate
the deeply entrenched charact edianeebn cs wi |
foreign labour necessary.

The second sectiazoncerns the introduction of the sponsorship system into law and its
impact on migrant workers in the countryeltaluates the sponsorship system and the New
Labour Law, most recently updated inlB0 and their impact on unskilled foreign workers.
This section investigates the ways in which the sponsorship system contributes to the
infringement of rights of migrant workers in Kuwait, and examines the ways by which
those rights are compromised, legglio a situation of forced labour and slavery. Articles
and reportsareuseditod ent i fy the weaknesses within
cultures, which complicate the issue of foreign lab®trs section relies on reports,
publications and other infmation from organizations such as HRW, the ILO, IOM,

Slavery International, MigrarRRights.org and Amnesty International that call for reforms

to the sponsorship system, and highlight abuses towards migktihtaigh the

government has enacted certaieasures aimed at protecting the rights of unskilled

foreign workers, such as standardized contracts, minimum wages and restricting working
hours, enforcement has been ineffective. Consequently, many violations continue to be
commonplace. Issues such asomsi, wages and work conditions are also addressed in this
section. In an attempt to improve protections offered to migrants, governments from India,
Bangladesh, and the Philippines have drawn Memorandums of Understanding (MOU) with
Kuwait in order to compesate for gaps in the sponsorship system. MOUs vary in degree
of protections they offer migrant workers from country to country, though they are an
improvement on measures currently in place for the protection of mighatitss section,

4 Al-Moosa, A. & McLachlan, K. (2017)immigrant Labor in KuwaitCroom Helm Ltd, Kentp.140



the case oRansev v. Cyprus and Rus3iaill be used to supplement the argument that the
parameters of the sponsorship system may contribute to the mistreatment of migrant
workers in Kuwait.This case demonstrates that a sponsorship system that exercises control
over mgrants in the ways that it does in Cyprus and Kuwait, violates the rights of migrants
against the threat of trafficking and exploitatidhese factors are analysed in this chapter

to support the theory that the system itself perpetuates forced laboeir fattors are also
analysed, such as the rise of visa trading and visa trafficking, which are directly linked to
the establishment of the sponsorship system. The topic of corruption is also addressed her
as it relates to the lack of enforcement of lalrights as they currently exist.

Chapter 2

The second chapter concerns male laborers, mainly those working in construction and
sanitation sectors, and includes an analysis of their motivations in seeking employment in
Kuwait, the nature of their working lives and the ways in which they live, dsawéhe

national and international laws and treaties that are specific to this group of workers. This
chapter will examine the extent to which Kuwait complies with its international obligations
in terms of labour and human rights towards unskilled maleréas. In many cases,

migrant workers do not have an outlet for their frustrations and any incidents of protest
have been dealt with by threat of deportatibawait has ratified treaties, conventions and
MOUSs designed to ensure protection for these wsrkehich are included in this chapter

i n order t o iotermatiomabasd natiknal\wersortaliiess. There is disparity
between what is occurring in international forums, with the ratification of these treaties and
the ways in which those treaiare applied. fAis section analyses the reasons for the
discrepancies between the conventions, treaties and laws that apply to these workers and
the reality of what is actually enforcegdonventions from the ILO are discussed in terms

of their applicabiliy to unskilled male laborers, such as kigration for Employment
Convention, the Freedom of Association and Protection of the Right to Organize
Convention, the Right to Organize and Collective Bargaining Convention, and the
Declaration on Fundamentalifgiples and Rights at WorH here are also several

important UN conventions that Kuwait has ratified that will be discussed in this chapter,
such as the International Convention on the Elimination of Racial Discrimination
(ICERD), and specifically Articl& of this convention which condemns racial segregation.

Chapter 3

The third section focuses on domestic workers and the laws that pertain to this group of
workers.l will examine their motivations in seeking employment in Kuwait, the ways in
which theylive and access to grievance mechanisms that are available to them. This
chapter willdiscuss the difficulties domestic workers face and their vulnerability to
maltreatment and abusEhe chapter will focus on the New Labour Law of 2010, the
Domestic Workes Law(2016), as well as Ministerial Orders in order to study the
discrepancies within these laws. Issues such as standardized labour contracts, wages, hou
of work, annual leave, weekly rest and the confiscation of passports will be examined in

® European Court of Human RighRantsev vCyprus and Russj@25965/04, 7 January 2010.



the conéxt of existing labour protections in Kuwa. this section, | rely on reports from
international organizations to provide data on domestic workers. Reports elisat
Every Turn Abuse of Migrant Domest i cbyWor |
HRW (2010) are one of the few reports written exclusively about Kuwait. Abuses and
violations will also be examined in regards to the lack of enforcement of existing laws and
international treaties and conventions, and the development of customaBpkificUN

treaties andLO conventions will be discussed such as the Domestic Workers Convention,
the Migrant Workers Convention and the Convention on the Protection of Wines.

chapter will also examine social issues and attitudes of nationalsdgd@mestic

workers, and the effects of thegews on their lives.

Chapter 4

The fourth chapter focuses on the recruitment involved in the unskilled foreign labour
market, and examines the labour recruitment agencies that are connected with his grou
Recruitment agencies, ageatrsd subagents, have an important role to play in labour
migration, and in many cases, their actions determine whether or not migrants have a
favorable experience overseas. Reports from the ILO, the UN and other migration
organzations regularly recount stories from migrants about unscrupulous agents, inflated
fees, false contracts and other issues. Without proper monitoring of recruitment agencies,
migrant workers will remain at risk in both their own countries, as well asotlvary of
employmentNicholasMcGeehan takes this further to assert that deceptive recruitment by
these agencies can be categorized as trafficking in pet3drsissue of trafficking is
examined in this chapter in the context of recruitment agencibsaatract substitution. In
cases where the recruitment of migrant workers is tainted by false information, charges of
trafficking are applicable, as shownRantsev v. Cyprud his sectiorevaluateshe

migration mechanisms that are available to thethem home countries, the consequences

of debt accruement and the role of agents and subagents in the overall migrant experience
The second section of this chapter focuses onitt@nces and their importance in the
discussion of migrant workers. Todayym&ances account for a substantial portion of the
economies of labowexporting countries and have provided support for the families of
migrant workers. This will be examined in terms of the benefits and effects of remittances.

Chapter 5

This leads t@hapter 5, which analyzesntierism and slavery as legal theories that are
applicable to the situation of unskilled foreign workers in Kuwait. The first section of the
chapterfocuses on slavery and forced labour. Whereas in the past, forced labour has
implied physical force, today, the term includes poverty, debt and other hardships as
driving forces. It is not within the scope of this thesis to analyze the history of slavery in
the region, the focus is on modetay slavery and its factors. The ILO anG@s such as
Anti-Slavery International and HRW, as well as authors such as Kevin Bales, and Ethan
Kapstein, are in agreement on the definition of slavery, and the circumstances that may

® Nicholas McGeehan (2015)ransnational Crime or State Exploitation? The Trafficking of Migrant
Worlers to the United Arab Emirates. 53,



lead to forced labouilhese definitions match the conditions of wotkrently

experienced by unskilled foreign workers, who are often underpaid, or not paid at all,
living in isolated spaces, work under risky conditions and are tied to their employers
regardless of any disputes or violatiodsskilled migrant laborers hawzero bargaining

power over their contracts and in many cases, are unaware of the terms of the contract
itself. The entire process is one that is tainted with deception, beginning with the
recruitment and fees, leading to unfair or harsh working conditaml an employer

employee relationship that is vastly skewed in favor of the employer, and culminating in a
system that does not offer proper protection in cases of exploitation or abuse. Under these
criteria, slavery is an applicable term to use in desu the situation of unskilled foreign
laborers in Kuwait.

The second sectids an examinatondf he countrydés history as
ways in which this history has had an effect on the legal system as it pertains to unskilled
foreign workers. Beginning witlosseilfMa hdavy 6s def i ni'inwhich o f
rent refers to incomte government receives from its natural rescurdee case of

Kuwait-oil, andMatthewGr ay 6 s def i ni t i o (RSTffoexarmimethe er s
characteristics of this theory and the way in which it appiresdoes not apply labour
migration n Kuwait.

In addition, several cases from the European Court of Human Rights (ECHR) are used as
examples in this section, includiggliadin v. Francewhich states that States have a

positive obligation under Article 4 to establish a legal and administrative framework that
would enable them to better prosecute acts of slavery, servitude, or forced labour. Another
important casés Chowdury and Others Greece’ where the ECHR recognized that the
recruitment process is included within the wider scope of trafficking and the fact that
workers who freely accept jobs are not precluded from being victims of trafficking. This is
applicable to Kuwait becauskties trafficking to recruitment and thus to forced labour.

This is another case that underlines the importance of positive obligations for States to
address trafficking. Yet another example of positive obligati@ & v. the United

Kingdom'® where theECHR held that the burden is on authorities to identify

circumstances in which workers are being put at risk of servitude. This is applicable to
Kuwait in the sense that it ought to be the State, and the proper authorities, not individuals,
to take measws to ensure workers are not at risk of servitude. Certain mechanisms must
be in place in order for authorities to be aware of, and identify workers who may be at risk.
Another case that is analyzed in this sectioB.). and V. v. Franc& which outlineshe

terms servitude, slavery, and forced or compulsory labour. This is applicable to migrant
workers in Kuwait who are unable to leave their sponsors for fear that they will be forced
to return to their home countries.

" The Patterns and problems of Economic Development in R&itigzs: The Case of Iram: Studies in

Economic history of the Middle Easf.A. Cook (ed), Oxford University Press, London, p.428, 1970.

8A Theory of fALate Rent i er.DcasionaliPaperNd.® Ceatredob St at es
International andRegional Studies, Georgetown University School of Foreign Service in Qatar, p.1, 2011.

° European Court of Human Righhowdury and Others v. Gree@i884/15, 9 June 2017.

% European Court of Human Righ.N. v. the United Kingdom239/08, 13 November 2012.

' European Court of Human Righ@.N. and V. v. Frang&7724/09, 11 October 2012.



Chapter 6

More is needed from theogernment in terms of fulfillment of the many international

labour treaties and conventions that Kuwait has ratified and not ratified and
recommendations are suggested in the final part. Fitsdysponsorship system needs to

be abolished or reformed. Rlacing individual sponsors with a government authority

would lessen the level of control given to sponsors through personal sponsorship and
would have more authority in regards to inspecti@ezondlyjt is crucial that migrant

workers are informed oheir rights before they depart their home countries and upon

arrival to the country of employment. HRW and other organizations recommend that
governments should take initiatives to inform migrant workers of their rights in the

country. Many workers are uware of their rights under existing laws and face language
barriers, which makes it difficult for them to report maltreatment. Thirdly, migrant workers
should be able to change employers while remaining in the country, and without the need
fortheiremplog r 6s per mi ssion, therefore the | aw
transfer of employment. Criminal penalties on absconding should be removed and a
labourcomplaints department should be created to provide migrants with information on
dispute resolutin. The ILO recommends the establishment of a court that can expedite the
resolution of disputes allowing migrants who have been abused to return home in a timely
manner. Also, strict penalties should be imposed on recruitment agencies, employers or
othersponsors who exploit migrant workers or put their lives at risk. Furtherihte,

essential that the government of Kuwait establishes a database on all complaints by
migrants, and publish annual statistics regarding that data. In collecting information
regarding the number and nature of the complaints, the government may be able to addres
shortcomings within the labour law that allow abuses to occur, thus preventing future
complaints. It is only by remaining open and opaque regarding violations agajrebtis

that real progress will take place. These suggestions are based on findings by international
organizations such as the ILO and HRW, as well as the authors and academics that are
cited in this thesidn recent years, the Kuwaiti government, unaéernational pressure

from human rights and labour organizations, has taken certain measures to attempt to
alleviate problems associated with unskilled foreign laborers by implementing
standardized contracts and getting more involved withgovMernmentabrganizations.

Although these are important steps, the sponsorship system remains intact despite the
government &8s promises over the past year :
system.



Chapter 1

The Sponsorship System

1.1 Introduction

An examination of Kuwaitds history with |
overall issue of migrant labour laws in the country. The economy of Kuwait before the
discovery of oil relied maiglon revenue from pearl diving and sea trading activities. The
discovery of oil paved the way for rapid development, which included the establishment of
infrastructures and projects that are necessary in the building of a modernrstatiohe

small lo@l population size was unable to meet the large demand for labour, and the
government had to seek alternate sources of manpower. Foreign workers began flooding
the country eager to earn higher wages than they were earning at home. Throughout the
years, themportation of foreign labour has been used to fill a gap in the domestic labour
market, with migrants taking on jobs that are shunned by the local work force. In recent
years, the Kuwaiti government has attempted to deal with the influx of foreign wankaer
variety of ways, one of which is the sponsorshigkadalasystem. The sponsorship system

is the legal framework which regulates the employment of migrant laborers in the country.
Essentially, this system requires that all foreign workers mugidresered by a national,

or a licensed company owned by a national. It is a system that is enforced in all GCC
countrieg(Kuwait, Bahrain, Saudi Arabia, the United Arab Emirates, Oman and Qatar)

and other Arab countries such as Jordan and Lebanon, but one that has provoked
discussions and debates concerning forced labour and slavery across the international
community. This chapter provides an overview of the history of foreign labour in Kuwait,

i n order to put into context the country.
system is examined in terms of its constrictions on migrant workers, and the ways in which
those constrictions amount to forced labour and slavery. As well as fobmed ,lather

issues that have emerged as a result of the sponsorship system include visa trafficking, ant
widespread corruption. This chapter also includes an analysis of the Memorandums of
Understanding (MOU) and the international laws, conventions, aes ¢hat apply to

migrant workers. Finally, this chapter concludes with suggestions for an alternate system.

1.2 History of Labour in Kuwait from 950Present

Kuwa i tod lstory reeolved largely around trade, seafaring, pearl diving, and
ship buildng, all activities that took advantage of its environment, mainly the Arabian
Gulf. As keen fishermen and pearl divers, Kuwaitis constructed a new type of boat, which
they named &oom Using these sleek vessels, they travelled along the coast and traded
with countries as far as India, and eastern Africa in what is known as the spice trade.
Trading by sea allowed Kuwaitis to interact and form relationships with other cultures and
societies. Through these trades, they formed ties with different natias)aktiech helped
shape their attitudes and beliefs. The sea served as a source of trade, income, and culture,
all of which shaped Kuwait and its inhabitants. With the discovery of oil in 1938, Kuwait

1



entered a new economic age, and an era of massive daegibpnd progress began. At

first, oil revenues were spent on healthcare and education, but gradually, transportation anc
communication networks were also developed. As these services expanded, a skilled
foreign workforce was necessary to provide inpuidgoce, and expertise in order to

execute various projects. During this time, a skilled workforce was distinctly lacking in
Kuwait; since most of the population was employed in trade, agriculture, pearl diving, and
fishing. Shehab notes that, accordinghe first population census in 1957, the total native
labour force (those between the ages of 15 and 60) totaled 23,977, of which 4,000 were
considered skilled or professiottdlliteracy rates were high during this time, with 59.7
percent of Kuwaitis urtze to read or write, and only 14 percent with an education higher
than the elementary school levébue to the lack of an available skilled labour force that

was needed to implement these large scale projects, foreign labour was required for almos
everytype of work, from manual laborers to highly skilled professionals. Thus, the lack of
human resources was the initial drive behind the importation of migrant labour.

Oil companies were the first to import foreign professionals to perform the highly
skilled tasks needed to operate oil refineries and plants. The government, on the other
hand, gave preference to Arab migrants to fulfill the demand for teachers, doctors, and
other noroil sector fields of work. Arab migrants came to Kuwait with their familoes
were followed closely by their families, who in turn, found jobs in Kuwait or attended
schools. In addition, there was also a large number of Asian migrants, especially Indians
and Pakistanis. Since entry conditions into Kuwait were relatively reléoeggn workers
began to flood the country searching for better opportunities and careers. As Ruhs states,
ARarguably, the pr i taiasezarea@acioandféoroot adopt i |
implementing serious labour market tests in these countries théyatvere afflicted with

either absolute shortages of | abour®, or
During this time, many of the Asian workers that came to Kuwait were also accompanied
by their families. Th ewapaot\weny stritteand appearea ol i

encourage family settlement through major subsidies and services. Employers, whether
they were government entities or other private companies, paid most of costs for these
workers, such as visa fees, transportatioadf and housing, thus allowing them to save
most of their earnings. Most found Kuwait to be a pleasant, calm, and safe environment in
which to raise a family. Since the population was still relatigetplland the country

only beginning to develop, relations between locals and foreigners could be described as
being amicable and without conflict. Gradually, however, these services were reduced as
the government became concerned by the large influx of mégtiaait occurred during this
time. As Table (1) shows, by 1965, the number of-Kanvaitis made up 63.9 percent of

the total populatiofi.(See Table 1)

! Fakhri Shehab (1964Kuwait: A Super Affluent Societijoreign Affairs An American Quarterly Review,

42, p.465.

2 AbdulrasoolAl-Moosaand K.McLachlan (2017) Immigrant Labor in KuwaitCroom Helm Ltd, Kent

p.86.

*Martin Ruhs (2013)Temporary Foreign Worker Programs: Policies, Adverse Consequences, and the Need
to Make ThenWork International Labour Organization.

4 Kuwait Annual Statistis Abstract: Population in Selected Census Years by Nationality, Gender, Population
Density & Sex Ratio (1965). Central Statistical Bureau, State of Kuwait.



Table 1

Il g draid! e & '
Population by Nationality and Sex gyt lf-J.
in Census Years 1985 1957 shiadl Sl g
op G| O 2as Lpelt Ll NI
e i 0
zf VSJ Percentage Population
Pop. per s oS 53 A o 55 .
Census Years Sex ratio® sq. Km. Total Female Male Total Female Male Sladl Slgaes
1957 Kuwaiti | 108.6 7.1 55.0 26.3 28.9 113,622 54,468 59,154 ,»; 1957
Non-Kuwaiti | 365.5 5.8 45.0 9.7 35.3 92,851 19,947 72,904 v’v‘fﬁ"
Total | 177.5 12.9 100.0 36.0 64.0 206,473 74,415 | 132,058 i
1961 Kuwaiti 109.1 10.1 $0.3 24.0 26.3 161,909 77,448 84,461 w,f 1961
Non-Kuwaiti | 267.4 10.0 49.7 13.6 36.1 159,712 43,466 116,246 \,-:; e
Total | 166.0 20.1 100.0 37.6 62.4 321,621 120,914 | 200,707 i
1965 Kuwaiti | 104.7 13.7 47.1 23.0 24.1 220,059 | 107,490 112,569 ¢,¥ 1965
Non-Kuwaiti | 236.3 15.5 52.9 15.7 37.2 247,280 73,537 173,743 vdf »
Tol | 158.2 29.2 100.0 38.7 61.3 467,339 | 181,027 | 286,312 il
1970 Kuwaiti | 102.1 20.5 47.0 233 23.7 347,396 171,883 175,513 o"f 1970
Non-Kuwaiti | 166.4 23.1 53.0 19.9 33.1 391,266 | 146,898 | 244,368 ‘a,{ =
Towl | 131.7 43.6 100.0 43.2 56.8 738,662 | 318,781 | 419,881 v
1975 Kuwaiti 100.5 26.5 47.5 23.7 23.8 472,088 | 235,488 | 236,600 ba;_ 1975
Non-Kuwaiti | 142.5 29.3 $2.5 21.6 30.9 522,749 215,581 307,168 ,a,f 2
Tosl | 120.6 55.8 100.0 453 54.7 994,837 | 451,069 | 543,768 i)
1980 Kuwaiti 98.5 33.4 41.7 21.0 20.7 565,613 | 284,964 | 280,649 b,.‘,f 1980
Non-Kuwaiti | 167.4 46.8 58.3 21.8 36.5 792,339 | 296,349 | 495,990 ‘,-:,f;,s
Towml | 133.6 80.2 100.0 42.8 872 1,357,952 | 581,313 | 776,639 et
1985 Kuwaiti 98.9 40.2 40.1 20.2 20.0 681,288 342,492 338,796 ; 1985
Non-Kuwaiti | 160.8 60.1 1 59.9 22.9 36.9 1,016,013 389,512 | 626,501 J,; ¢
Total | 131.9 100.3 100.0 43.1 56.9 1,697,301 | 732,004 | 965,297 ot
* Mal 100 females LSBT e 100 SIS sas e
es per em;

State of Kuwait Annual Statistics Abstract

Although incidents of conflicts betwe@ationals and expatriates were low, many
important social changes were beginning to take shape in Kuwait. The most important
social change has been a tremendous increase and concentration of population in Kuwait.
According to a study conducted by the Intgtonal Bank for Reconstruction and
Development (IBRD) in 1900, the town contained 10,000 to 12,000 residents; by 1910, the
population grew to approximately 35,000 residéms.more foreigners entered the
country, the population continued to grow, aydl857, a government census showed the
countryds po p Bfouayedrsdater im1961 e foputatiod was 321,621,
and by 1965, the population had increased to 467,339, of which Kuwaitis represented
about 47 perceritThis increase in populaii, coupled with an influx of foreigners, began
to change relations between Kuwaiti nationals and foreign expatriates. Over time, the
government 0s relaxed attitude toward i1 mp
and a system was needed to cointhe flow of migrants.

1.3 Origins of the sponsorship system

The origins of the sponsorship system are unclear, with some saying that it is a
custom that originated from the Bedouins, who vouched for strangers and offered security
and temporargdmittance to the tribéfi T h e kafalacames from the rodéf-I. Some

® International Bank for Reconstruction and Development (198%.Economic Development of Kuwait
p.24. [Online] Available from:

http://documents.worldbank.org/curated/en/794011468753336390/pdf/multiOpage.pdf
6 .
Ibid
"Hassan A. AlEbraheem (1975Kuwait: A Political Study Kuwait University, Kuwait p.121.
8 .
Ibid
° GilbertBeauge (1985 . La Kafala: Un Systeme de gestion Tra
dans les Pays du GolfRevue Europenne des Migrations Internationales, 2, p.11Brghch]



http://documents.worldbank.org/curated/en/794011468753336390/pdf/multi0page.pdf

of its derivative verbal forms mean (1) to feed, (2) to vouch for, be responsible for; and (3)
to be | eg a'fOthens suggdst iawas the British who instituted this cosio

order to monitor the type of people wishing to visit Kuwait at the time. Peter Lienhardt
writes that, during the time when the Br.i
external affairs, all visa apdehsimargysi ons
possible of the opportunists and tricksters any oil state attracted, for whose misbehavior the
British might 'hAacerdingtodienmardy, it wamteedidea of the Foreign
Office, not the Kuwaitis, to introduce a sponsorship jrachot only to exclude
opportunists, but also for practical rea:
condition of granting a visa that any visitor to Kuwait should first find a host there,

because the hotels were at that time very simple in@eelcthe Political Agency did not

want to be used as a general emergencyhrestu & Whatever the initial reasons for
establishing a sponsorship system, it filled a gap within the governmental institutions that
governed Kuwait before, and after its indagence.

By 1959, according to the Aliens6 Resi
visit Kuwait were required to obtain a Vi
exists within the general Labour Law, although it applies only teKiomaitis. The law
stated that all foreigners and migrants entering the country must be sponsored by a
national, who effectively guarantees their status as a legitimate worker. Sponsors, in effect,
Kuwaiti nationals, were now an integral component of the unskillegigio labour force.
Furthermore, laborers may only be retained on sleom contracts, most of which are no
longer than five years, with the requirement that once the contracts expire, workers must
leave the country for a specified period of time. ltvasn unt i | 1975, whe
Law was amended, that detailed references are made concerning the different categories c
workers (public, private, or domestic sectors), and the different visa requirements for each.

Throughout t he 18egGebgmentgraw, natlorals lbegam sldwlyy 6
adjusting to contemporary life. In order to make this adjustment smoother, the government
began to distribute its new found oil wealth to nationals, and adopt the role of a modern
welfare state. This translatednationals being able to enjoy free healthcare and medical
services, free comprehensive education al
belowmarket prices and on easy credit terms, highly subsidized basic services and
essential items, generous retitent pensions at a relatively early age, and the right to
government empl o? Pismaedermwelfate aystem replced thettribal
systems of the past, and allowed nationals to enjoy a higher standard of living than ever
before. This, howear, gave way to a new set of problems, mainly the lack of structural
infrastructure necessary to accommodate a welfare state. Not only did the country lack a
skilled work force, but it also lacked adequate administrative and organizational structures
thatwere needed to bridge the gap between the older tribal structure and a new system in
order to make the adjustment toward a modern nation state. As Amuzegar points out when
discussing GCC economies,

19 Anh Longva (1997)Walls Built on SandWestview Press, Boulder, p. 78.

! peterLienhardt (1993)Disorientations: A Society in Flux: Kuwait in the 1958®ading, Ithaca Press,
p.30.
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13 Jahanjir Amuzegar (1982Qil Wealth: A Very Mixed Rissing Foreign Affairs, 60, p.818.



Under irresistible political pressures from a largelympéroistrated, and
impatient population demanding to receive its share of the oil revenues for a
better life now, most government leaders simply could not afford to sit on
the oil money and avoid spending it one way or andther.

At the same time, the gowenent began encouraging its citizens to enroll in newly
established schools and educational institutes. It did this by providing free education as
well as scholarships to study abroad for students of university age. This surge in
development was one oféliirst steps towards modern nation building that the
government was eager to embrace. Amuzegal
turn, were hopefully believed to lead to more social cohesion, greater political stability, a
meaningful industriedemocracy, and an eventual advanced u nt r y’ltsdsshe us . 0
objective of the government to transform the newly wealthy country into a modern state.

In the course of these developments, the government established permanent
infrastructures to deal i a growing population as well as increased wealth. These
included ministries and industries that needed workers to sustain their various operations.
For Kuwaitis, a major part of the adjustment to modern life was adjusting to the concept of
a 0 j o bftom theolagricultural, fishing, and pearl diving industries. Gradually
however, Kuwaitis began moving toward these professions in government, and other
public sector jobs. As a result, the government became the highest employer of nationals.
AsShahsat es, At he historical high reliance
about 80 percent of Kuwaitis has resulte:
duty to provide gai n ffnlfactahe &uwpitacoristibutiossi f or |
clear on the issue of work for national citizens, as mentioned in Article 41 [Right and Duty
to Work], which states, fAevery Kuwaiti h;
wor kéThe State shall endeavor tistenrmake it
e qui t'amith am almost guaranteed job in the public sector afforded to all Kuwaiti
nationals, those who entered the workforce during this time gravitated towards those
professions. Gradually though, more Kuwaitis began working in the @reator in
banking, and other private businesses. These whltar jobs proved much more
attractive than jobs requiring manual labour. As a result, reliance on foreign workers in
manual labour jobs began to increase. Even as early as the 1960s, ¢aeNanibns
observed that the Kuwaiti population would need to increase rapidly in size in order to
replace the foreign workforce at the tiffeAlthough the government realized its need for
foreign laborers, it did not yet have the proper mechanismsaée pedeal with this
reliance in the long run.

1.3.1 Effects

Problems began to emerge during the 1980s, as Kuwaitis, now more comfortable
with life in a modern society, began enjoying the many benefits and large salaries the State

1% Amuzegarsupranote13, p.830

> Amuzegarsupranote13, p.814

®Nasra Shah (2011Kkuwai t 6s Revised Labour Laws: | mp.l i catic
Asian and Pacific Migration Journal, 20, p.340.

7 Stae of Kuwait Constitution. [Online] Available fronhttp://www.pm.gov.kw/kuwaitonstitutioren.aspx

18 Al-Moosa & McLachlansupranote?2, p.75
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was providing. Certain jobs, mai nly thos:
inferioro to nationals, who viewed their
wealth. This led to a lack of ambition among many Kuwaiti workers, whoearerglly
guaranteed a job by the government, regardless of their skill level or work ethic. It brought
about low productivity rates among the national labour force.

The low productivity often found among the national labour force can, at
least to some egnht be explained by the perception that many nationals

mai ntain, that payment received is
that this transfer of money is in no way tied to job performance just as
promotion is not related to accomplishment. Thiste is no incentive to

work harder or even to gain further qualifications or skills.

Lack of ambition and low productivity created a workplace atmosphere lacking
competition, one in which workers didnot
disoourages the acquisition of new skills among workers, thus producing a sluggish labour
market.

Together, low productivity rates as well as national wealth, created a national
workforce that was concentrated only in certain areas that were deemed aecéptabl
addition, Kuwaitis were offered a great deal of benefits for work in government sectors,
some of which include generous pension and salary remunerations. This pattern of
providing generous welfare benefits to nationals, while importing foreign labouder to
fill the gap in the labour market abandoned by locals, only works to reinforce the negative
attitudes of nationals towards certain jobs. Because of this, certain areas of work have
remained without a national labour force, such as sanitafabage collection, janitorial
jobs and other forms of manual labour.

Various other structural problems also began to appear. As Kuwaitis shied away
from manual labour, the country began to rely heavily on low, and unskilled foreign
laborers to fill jobghat were needed in order for the State to operate at its optimal level.
These jobs involved construction, cleaning and maintenance services, as well as other jobs
requiring manual labour.

There are undoubtedly influences of cultural predilection bKtheaitis
against certain forms of work, attitudes hardened by economic realities of
comfortable, welpaid and socially acceptable employment with the
government and its agencies. But the dominating variables would seem to
be the twin problems of the natuof the Kuwaiti workforce as defined by
quality of skills and its lack of incentive to participate in regular
employment, together with the sheer inadequacy of the size of the Kuwaiti
labour pool against the claims being made upbh it.

As the local popution grew, and the country expanded its infrastructure, the Kuwaiti
work force remained low. In 1980, the total number of Kuwaitis in the labour force was
103,474, compared to 380,570 Agawaitis** Nationals in the labour force almost

19 Andrzej Kapiszewski (1999Native ArabPopulation and Foreign Workers in the Gulf Statgsiversitas,
Karakow, p.102.
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always seek profesonal or clerical occupations, while unskilled migrant laborers occupy a
different labour market. For example, in 1985, 48 percent oknomaiti males worked in

jobs involving production work and manual labour, while only 10 percent of Kuwaiti

males worled in the same field&;jobs involving professional and technical work, on the
other hand, only involved 13.7 percent of A¢mwaiti male$® (See Table 2). Kapiszewski

i dentified this phen o*feadcthisrcontneed fo Hewdlop asr ar |
naionals began to regard certain manual labour jobs as disdainful. This pseudo aristocracy
however, was directly benefitting from the presence of foreign laborers, who were engaged
in labour sectors rejected by nationéifsaddition, as the educationaVvéds of the
nationals increased, they became fAover qu:
il 1iterate ?tlousgavigting tavaherloecupations.

Table 2

ion of the Eébﬁbmically Active Popula-

tion by Sex; Nationality Group, and Major Occupational
(cipration W % of non-national
= warkers in each
= & occupation
12 M P MiF
fessional & tech- 13.7 42247 154 76.2
cal work ®
dministrative & 38 157 02-%12 62.3
managerial work ;
£lerical & related 248 8¢ 96 90 58.8
il L k59 7.5 09 89 84.3
e 39.2 18.0 ,66._%:?3”7.6 78.5
ftural & huss 2.6 24 Neg 19 79.6
Pioduction work & - 10.3 484 035390 95.3

ather manual labour o
Total 100.0 100.0 1000 100.0 100.0 i00.0° 814

Source: Kuwait, Research Studies'on Population, No.3, 1987.

In 1989, Ministerial Resolution N0.87 outlined the sponsorship system in terms of
registration, i1issuance, and transfer of
residency in the country is fixed to their labour contract. Unlike a system whe@nisigr
enter the country and are able to compete in the labour market with nationals and other
migrants, the sponsorship system ties each worker to a specific job, and workers are
prohibited from changing that job without the issuance of a new visa. In, ¢ffedaws
created two types of sponsorship, the first is sponsorship by state institutions, and the
second is sponsorship by private companies and individuals. Those employed by the state,

and its various ministries and departments, are issued withivisa . 1 70, whi | e
empl oyed in the private sector are i ssue.
professionals and businesspeople are i ssi
workers are issued with saniesoyee td changvisa . | 1

types, or transfer a visa from one sector to another, unless the employee departs the
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country and applies for a new visa. The establishment of a separate Residence Law
applicable only to foreigners created two categories of iawse countryone that applies

to national s, and one that applies to mi:
Law was passed, there were numerous amendments to the law, none of which clearly
explained the relationship between sponsoreangloyee. Hence, employers and sponsors
were free to interpret the laws and develop their own relationship with their employees,
eventually establishing customary laws such as passport confiscation, which was never
mentioned in any law.

1.4 National Lawsand Regulations

During 19901991 Gulf Warand Iragi invasion of Kuwait, many migrants,
including Arabs were either evacuated by their governments or departed the country
voluntarily. Many Arab workers from Iraq, Egypt and Palestine who left Kuwait duhag
conflict did not return, creating a vacuum in the labour market that nationals were unable
to fill. Crystal statesthd&it he government thus faced a d
foreign workers, nor was it wholly comfortable with their large presenne t he Kuwa
mi d € Following theconflict, the government was committed to reducing reliance on
foreign workers angolicies regulating the entry, employment, and residence of all
immigrants were put in plac&he government had to implement measubhat balanced
rights for migrants and the rights of nationals under a welfare state. Jureidini describes this
as fAthe human rights of migrants versus |
privileges and § Asthe nuwnbeoftforeign migraots swelledetmer y . 6
government aimed at curbing its reliance of foreign labour. This occurred in several ways,
firstly, a system of AKuwaitizationo eme.]
given priority to Kuwaitis, often withduaking into account their qualifications. By 1997,
approximately 92 percent of employed nationals worked for the goverAfent.
Additionally, many of the higher posts and positions were given to nationals, who were
often without the necessary experiencavork ethic required for these jobs.

The government also devised strategies for private businesses and companies in
employing Kuwaiti citizens, such as placing limits on the amount of foreign workers
employed, establishing minimum quotas on the numbeatdnals in certain fields,
providing subsidies to the private sector in order to encourage the employment of
nationals, and prohibiting nemationals from some professions such as the military, and oil
sectors. These strategies came together in therdatiabour Support Act of 2000, which
as well as outlining measures for the employment of nationals, authorized an annual tax of
2.5 percent on the net profits of all Kuwaiti companies listed with the Kuwaiti Stock
Exchange in order to cover the cost airiing nationals in the private sector. As the

2 Jill Crystal (2016Kuwait: The Transformation of an Oil StaRoutledge, New York, p.87.

" Ray Jureidini (2004Human Rights and Foreign Contract Labour: Some Implications for Management
and Regulation in Arab Countriekr Arab Migration in a Globatied World, International Organization for
Migration, pp.201216, Geneva.
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private sector began absorbing more nationals, it became the largest employer for migrant
workers and remains so toddy.

New laws and restrictions on visas issued to unskilled foreign laborers began to
take dfect during this time. Under the sponsorship laws, job changes are forbidden without
the original employer or sponsoros per mi !
iturnkey cons tPinwhithihe genemlacontractar supplies the weosk
and the company guarantees their departure once the contract expired. At times, unskilled
foreign laborers from certain countries, including India and the Philippines were given visa
preference by the government due to the availability and low ctiso®¢ migrants, thus
creating a labour hierarchy. Although these preferences are not mentioned in the labour
laws, government officials openly acknowledge that different policies apply to migrant
workers from different countries. In 2006, the Emirati arsbdsr to the United Nations
statedthai due to differences in the nature, c
workers, systems and regulations applied in the GCC countries for the recruitment of these
wor ker s ar €'Addiionally onlythe mast.skillful, and therefore highid,
laborers are allowed to be accompanied by family members, so as to ease the cost of
dependents on the state. All of these laws and measures are at aimed curbing the number
of migrant workersn the country, despite the growing numbers.

Unskilled foreign laborers may only be retained on $henn contracts, most of
which are valid for a maximum of five years, with the requirement that once the contracts
expire, workers must leave the countoy & specified amount of time. This is in fact, a
type of Temporary Foreign Worker Program (TFWP), which is aimed at creating rules
regarding the admission, residence, and employment of workers. In theory, a TFWP is
meant to be economically beneficial &l groups involved in international migration:
labourimporting countries benefit from increased supplies of skilled and unskilled
workers, depending on their needs; labexporting countries benefit from remittances
from nationals employed abroad; an@yrant workers are granted the opportunity to earn
better wages than are available in their home countries. In practice, however, as
economically beneficial as TFWPs may be regarded by governments, their implementation
does have its drawbacks. TFWPs maysbed to limit the rights of migrant workers by not
only placing limits on the amount of time an unskilled migrant worker may legally remain
in the country, but by placing severe re:
way, the state is @ived to reap the benefits of the efforts of laborers, without
guaranteeing them the rights they are entitdthough in many ways, the sponsorship
system resembles other TFWPs, in which governments rely ontshartontracts to
regulate the flow of migants into a country, the sponsorship system differs in several
ways. Onn Winckler identifies five key features of the system that differentiate it from
other TFWPs: the difficulty, or near impossibility of migrant workers obtaining citizenship
in the coutry of employment; the lack of employment stability; the lack of evidence to
support the theory that migrants seek permanent settlement in the country of employment;
the fact that migrant workers comprise a majority of the labour sector; and finally, the

%9 State of KuwaiPublic Authority for Civil Information, Employment by Occupation and Sector Statistics
(2018).

% Alan Richards and John Waterbury (1998 Political Economy of the Middle EasWestview Press,
Boulder, p.398.

%1 Hadi Ghaemi (2004)Building Towers, Cheating Workers: Exploitation of Migrant Construction Workers
in the United Arab Emirate$iuman Right Watch, New York, p.70.



availability of cheap labour from Asian countri&sAdditionally, and especially in the case

of Kuwait, TFWPs have been accompanied by a division in the labour market, and the rise
of @i mmi g r¥*thattare doenimated bysnigrant workers, and thashugned by
nationals. This only reinforces dependence on foreign workers, as it fails to address the
problem of segmentation. According to Ruhs, problems such as these are typical of
TFWPs, especially in the case of unskilled migrdfsho are vulnerableo unfair

treatment.

Furthermore, the laws exist in order to discourage migrants from permanent
i mmi gration. As Kamrava states, the pres:i
of their labour within a particular sector for a defined duratibtime. There is no policy
in place that allows migrants to work toward a permanent citizenship status, nor are there
anystatedr i ven attempts t o eackafsoaaietegatondoas! i
not appear to be a concern for the Kuwaitvegrnment, in fact, the less integrated into the
local population migrant workers are, the easier it is to control and limit the time they
spend working in Kuwait. Essentially, this makes migrants into contract workers with no
hope of permanent settlemenmtnaturalization, regardless of the amount of time spent
l iving and working in the country. Accor ¢
integration of migrants since it views them as temporary workers who are in the country on
renewable contracs t hat are awarded gen®Thalergtioff or
stay for unskilled foreign workers is always restricted, so as to limit their overall presence
within Kuwaiti society, and this is a constant reminder that they are only welcdorggas
as they fulfill a certain role. Because their immigrant status is on a contractual basis, these
workers are never given the chance to properly assimilate into the country. It is important
to note here that permanent settlement in Kuwait is near imppo$sr unskilled foreign
workers, due to the governmentdés strict |
naturalization as weff’

Their temporary contracts characterize their stay in Kuwait as transient, therefore
limiting any attachments theyay develop there. As Fargues stafesie c ades of |
but temporary, migration have resulted in citizens andnationals growing as two
separate entities without a new, mixed, population emerging from theirxcd s t3%An c e . «
particular cautiousnessderlies the relationship between unskilled foreign migrants and
the Kuwaiti government, which is perhaps the reason for the many restrictions of the
sponsorship system. Unskilled migrant workers fall under the jurisdiction of the Ministry
of Interior,rda her than the Ministry of Labour, a
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% Ruhs,supranote3.

% Ruhs,supranote3, p.1415.

% Mehran Kamrava (2011Migrant Labour in the Peiian Gulf Georgetown University School of Foreign
Service, Qatar, p.10.

% Nasra Shah quoted In Service of Those Who Serve Us? The Impact of Immigration Policy on
Discrimination Against Foreign Female Domestic Workers in Kutwaimina Samy (2010), pg.5. [Online]
Available from:http://www.hiiduniacom/2011/05/irserviceof-thosewho-serveustheiimpactof-
immigration-policy-on-discriminationragainstforeign-femaledomestieworkersin-kuwait/

The Nationality Law of 1959 gives fAoriginal Kuwe
The law appliegus sanguinigrinciple, and usually restricts the annual number of naturalization cases.
% philippe Fargues (2011)mmigration Without Inclusion: Nehlationals in NatiorBuilding in the Gulf
States Asian and Pacific Migration Journal),2.280.



http://www.hiidunia.com/2011/05/in-service-of-those-who-serve-us-the-impact-of-immigration-policy-on-discrimination-against-foreign-female-domestic-workers-in-kuwait/
http://www.hiidunia.com/2011/05/in-service-of-those-who-serve-us-the-impact-of-immigration-policy-on-discrimination-against-foreign-female-domestic-workers-in-kuwait/

securiti zat i*am segrfegates migraats fiorn the overall labour force. This
segregation contributes to the temporary nature of relations between nationals and
migrants det er mined by the workerso6 |l ength o
this aawaraemefss of“whrimploraar tnreistswt,es t o mi
e x ¢ | (Hsvithim the social and legal structure of the sponsorship system. More on this
subject will be examined in Chapter 3.

The sponsorship systemdés fault | ies ni
does not state. The [Iharestriétions enmplbyers may plate on | e
workers, and thus limiting the power employers may wield, has placed migrant workers at
tremendous risk of forced | abour. Whil e 1
authorities, outlining duties such lasing responsible for the employee, informing the
authorities in case of termination of contract, and so on, it neglected to outline actions that
the sponsor was restricted from doing, t|
By placing the rgsonsibility of the care of migrant workers in the hands of its citizens, the
government avoids having to create an organization or department that specializes in issue
regarding foreign laborers. Manseau states,

In many ways, th&afalasystem removes sponsibility for oversight from
the government and places it squarely upon recruiters and individual
employers, who are often motivated more by financial gain than concern
about the working conditions and human rights of the people they import.
Arguably trese roles put private individuals in place as informal
immigration officials, removing such burdens from the governrifent.

In short, the sponsorship system places the responsibility on nationals to guarantee the
legitimate status of the migrant worker. AsrLstatesit hi s sponsor ship
effectively privatizes some of the costs of migration enforcement by directly holding
individual citizens financially and legally accountable for each and evergrionn i*z e n o .
Tasked with what Shah and Farguesrefet o as t he @ s ur*Anatonall anc
sponsors thus become an i mportant part o
thecountryFer nandez states that the sponsor shi
decentered mechanism of sdegulation by which the state externalizes and privatizes

its surveillance function, passing on to citizens the responsibility of policing the vast force
of i mmigrant | ab duithow iestrictions ortthe powerdafithet r y . 0
sponsor, and witout the necessary supervision to insure adherence to the law, the
probability of maltreatment increasédthough there are currently laws that apply to
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unskilled foreign laborers in both the private and the public sector, those laws are not
always obserd orenforced. n addi ti on, the temporary n:
in Kuwait suggest that unskilled migrant workers are viewed as disposable labour, and that
there exists an endless supply of migrants willing to accept the current labour candition

the country.

14.1Customary Law

In the absence of formal rules regarding the empleyaployee relationship,
Kuwaitis have constructed their own systems and practices to supplement the sponsorship
laws. Throughout the past thirty years or so, these practices have evolved into customary
law. One of the practices that have become customary law in Kuwait is retaining
empl oyeesd6 passports. Although this pract
sponsors, keeping an employeedbds pasdlaogport
leave their job, or leave the country before the end of the contract. Since workers wishing
to change sponsors in order to find better work (or working conditions), must have their
passports, the practice of withholding passports prevents thend&iogn so. This practice
is also viewed as a way to deter foreigners from criminal acts, since it is very difficult for a
foreigner to break the law and leave the country without a passport.

The customary practice of rtenaayinoidems e |
of absconding in Kuwait. Workers choose to leave their jobs, and sponsors, without their
passports, and search for any type of illegal work, that is to say, work that is different from
that which is specified in the contract. As Davidsotes, research on migrant workers
suggests that #Arunning away from | egal s
is a strategy by which some migrants manage to secure greater personal freedom, and to
pay off their debts and remit money to degents, albeit under constant threat of detection
and dep 8 The antyivay fovabsconders to retrieve their passports is to turn
themselves in to authorities, and launch an official complaint against their sponsor. In
many cases, sometimes with emdamediation, the sponsor returns the passport to the
employee, who then must leave the country. The exact number of absconders in Kuwait is
unknown, but the government is well aware of the fact that there are many illegal aliens.
Every four or five yearghe government declares a general amnesty wherein illegals may
turn themselves in to their embassies, and leave the country legally, and each time, the
response has been immense. Amnesties allow migrants whose residency applications were
rejected, or whee residency permits have expired, to legalize their stay in Kuwait by
paying any fines or penalties and obtaining a valid visa, otherwise, migrants may choose to
depart the country, and apply for work at a later time. Migrants who ignore amnesty
periods ad remain in the country illegally risk deportation if caught, and once deported,
migrants are forbidden from entering the country again. In 2011, arfooth amnesty
period saw over 41,000 migrants coming forward, including 12,870 who legalized their
staus, and 28,662 who chose to leave the codfitfjre latest amnesty, in January 2018

4% Julia Davidson (2013)roubling Freedom: Migration, Debt, and Modern Slaveligration Studies, 1,
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was extended to April 2018 due to the overwhelming response, and saw 78,096 illegal
migrants come forward: 20,964 workers chose to obtain legal residency and remain in
Kuwait, and 57,132 workers chose to return to their home coufitiéihout these
amnesties, many migrant workers would find it impossible to leave the country without a
valid passport and an exit visa. General amnesties also make it possible for autborities
assess the amount of illegals living and working in the country at any time.

1.4.2 Restrictiorof Movement

In many ways, the sponsorship system prioritizes the rights of the employers over
the rights of workers. By making it difficult and costly feorkers to change employers,
migrants are forced to endure conditions that violate their rights. Additionally, by denying
migrants participation in a free labour market, workers are prevented from seeking other,
perhaps more lucrative employment. Insteamjrant workers are in competition with each
other in their native countries for the best jobs, contending with not only other workers, but
recruitment agents, and subagents. As the most vulnerable members of the labour market,
unskilled foreign workersh®ould have the right to change employers, especially in cases of
mal treat ment. According to Davidson, At h:i
heavily on migrant labour are often designed to deprive migrant workers of independent
accessto,andfee movement wit h¥®Int,d6s hreotl atblbaitr wmas
|l aborers present a competition for nati ol
theory indicated, nationals and migrants occupy different spheres of employment, but it
maybe due to what Esim refers to as fithe |
to protect their r i gHrhisexchusion refersto the hiemrghys a
that exists in the labour law that extends certain privileges to natitolbdgied by
residents of the GCC countries, and Arab nationals, with unskilled foreign workers
restricted to the bottom rungs of the ladder.

In theory, migrants have the right to quit their jobs, and with the signed permission
of their sponsor, seaknother job; however, this process is often prolonged and
unpredictable. If quitting means returning to their country, and facing surmounting debts,
the right to quit is meaningless and futile. Debts force migrants to remain with
unscrupulous or abusive@psors, which shapes a great deal of the migrant experience.
The majority of migrants who are recruited legally, through agencies or other channels,
tend to arrive at their destination country already heavily in debt to those agencies. In
2014, the Intern@onal Organization for Migration (IOM) conducted a study which
estimated that migrant workers pay an average cost of $1,900 to migrate to X (hst.
means that migrants wil|l tol erate abuses
to quit, whch, in turn, makes them even more vulnerable to abuse and coercive treatment.
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In the case of loss of employment for whatever reason, there are limited options for
migrants: remain in the country illegally and try to find other employment; remain in the
cowntry and try to gain legal employment elsewhere; or return to the country of origin.
Failure to meet expected wage income is one of the main reasons migrants choose to
remain in Kuwait illegally, whether or not those expectations were changed due to
voluntary or forced circumstances. In many cases, Asian male migrants resort to begging
as a means of supplementing their income when they are not working, although this is
illegal. Once a rarity in Kuwait, begging is now common among unskilled foreign laborers.
More on the subject of debt will be examined in Chapters 2 and 3.

1.4.3Deportation

As stated earlier, the sponsorship system as a whole is under the purview of the
Ministry of Interior. Labour permits are applied through the Ministry of Labour, bat fi
approval comes from the Ministry of Interior, which is responsible for issuing security
cl ear ances fSincethe Mihistrynaf Igteriarmlsoscontrofs the domestic
security forces, this means that the same institution that administeenmsdecisions
al so has the necessary resourceé&lnaasesi ts
where work permits are cancelledrevokeda nd t he mi grant wor ker
deemed illegal, it is the Ministry of Interitinatis tasked witHinding and deporting the
worker.

Deportation seems to be a method used by the government to cuntaihiberof
migrants in the country. Migrants may be deported for a variety of reasons, from traffic
violations, and demonstrations to barbeqiiés.2013, for example, the government
announced a crackdown on traffic violations, and within days deported 86 expatriates for
offences including running a red light, driving without a valid license, and spe¥ding.
contrast, any national that commits the sarffiences will have their car impounded for
three months. Migrants are strictly prohibited from taking part in any strikes,
demonstrations, or protests, regardless of how peaceful they may be. The Ministry of
Interior repeatedly justifies these deportatibgsstating that the right to protest is one
reserved for citizens.

In 2014, Mr. Abdulrahman AGhanim, head of the Kuwait Trade Union
Federation, accused the Ministry of Social Affairs and Labor of mishandling labour
disputes involving migrants, amalluding with employers to deprive workers of their
rights. fAThey deport everyone who was r e|]
right to appeal or telPEvériirnstihe ovfent:
complaints reach theourt system, they are usually deported before the case is finalized,
causing confusion about the status of the case. In March 2013, TheResAdi, then
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Minister of Social Affairs and Labour, announced plans by the ministry to deport 100,000
illegal migrants every year as part of an overall plan to curb the expatriate popefation.

1.5 Skewed Relationship

Within the confines of the sponsorship system, workers are often treated as
possessions rather than employees with rights. The relationship beporsor and
empl oyee depends al most exclusively on t|
laws. An ILO report states,

Central to the kafala system is the imbalance in power relations between the
kafeel and the migrant worker. The kafeel hasgbwer to alter the terms

of the employment contract and coerce the migrant worker into submitting

to unfair working conditions’

The sponsorship system places tremendous power in the hands of nationals, power that is
often abused. Under the sponsorslygtem, migrants are treated like commodities in an
economy which relies on them without enforcing the necessary mechanisms needed to
protect them. Sponsors have a great deal of authority over workers, including the right to
terminate them from their job #teir discretion, thus revoking their residency and work
permit at the same time, and preventing them from finding work elsewhere. The skewed
power dynamics, as well as the time and money that migrants have spent to obtain
employment visas, combine to pece insecure and compliant workforces, who are at the
mercy of their employers. This power relation is further complicated by the fact that
unskilled foreign migrants are classifiei
sponsorshiipasystemdoas m &iensarm@foreigs wgrkarslageme n t
granted their rights under the law, leaving the door open to a great deal of corruption
among those seeking to take advantage of this power. Sponsors often employ scare tactics
in order to maitain the upper hand, some of which include threats to withhold wages,
imprisonment, deportation, or termination of employment. Once the employment is
terminated, the worker has no legal right to remain in the country. In case of any disputes
regarding wagg working hours, conditions, or any other woekated issue, employers

may dismiss the employee, rendering their status as an illegal. In addition, due to the fees
the employer has paid for various administrative costs and agency charges, some sponsor:
feel some entitlement towards their worke
empl oyers/ sponsorso discretion to misuse
rights are shaped by their intent to reduce future labour costs or recoup the initial
recruitmeit f ees pai d°Attbe sante émeangriensdeareghe realiation of

their employers should they attempt to discuss or report contract violations or abuses of
any kind.
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The constraints and regulations within the sponsorship system restikuwed
arrangement that gives way to a host of abuses. The concept of sponsorship entails the los
of liberty of the worker to his or her sponsor, who is responsible for thebeield of the
worker, and who is, in many respects, free from any regulatiemforcement by the
authorities. The authority that sponsors have over employees, in addition to the customary
practice of passport confiscation, and t|
system that perpetuates forced labour. As McGeshlarat e s, fAt he i nor di
which is exerted over migrant workers and facilitates their exploitation derives from the
complementary effect of three powertid factocontrol mechanisms: the customary
confiscation of passports, the customanposition of debt, and the systematic denial of

access to domébiscexpmediasion is due to
constraints, and can be described as forced labour and slavery. The ILO defines forced
labourasial |  wor k olrisextected frocnersy persarnunder the menace of

any penalty and for which the sa%Whergasr s o
in the past, forced labor has implied physical force, today, the term includes poverty, debt,
and other hardshipsdsr i vi ng forced | abour. Accordin
of control exercised over the slave, a control based on the potential or actual use of
violence; a lack of any remuneration beyond subsistence; and the appropriation of the
labourorothegual i ti es of t he °®%satealvcearattasistics efbain o mi
past and modern slavery. Under these criteria, slavery is an applicable term to describe the
situation of unskilled foreign laborers in KuwadoreoverDrews t at es, fiha per
U.N. instruments reveals that all the different forms of slavery (slavery, servitude, debt
bondage, forced labour) which the U.N. instruments address have in common two

el ements: |l ack of true consent anddorl ack
i %2 These definitions match the conditions of work currently experienced by unskilled
foreign workers, who are often underpaid, or not paid at all, live in isolated spaces, work
under risky conditions, and are tied to their employers regardless/afisputes or

violations.lIt is not within the scope of this thesis to analyze the history of slavery in the
region, the focus is on modeday slavery, and its factors. Unskilled migrant laborers have
zero bargaining power over their contracts, and amyrcases, are unaware of the terms of

the contract itself. The entire process is one that is tainted with deception, beginning with
the recruitment and fees, leading to unfair or harsh working conditions and an employer
employee relationship that is vastikewed in favor of the employer, and culminating in a
system that does not offer proper protection in cases of exploitation or abuse.

The case oRantsev v. Cyprus and RugSgemonstrates that any visa system that
allows sponsors to exert undue poweeroworkers is an indication of the lack of
protection mechanisms for migrant workers in that country, and may lead to exploitation.
This case involved the death of a young |
to Cyprus, a term meant as a refece to prostitutes. There are similarities between this
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type of visa in Cyprus, and the visas given to unskilled foreign workers in Kiriaity,

the women who arrive in Cyprus under this type of sigmnot always aware of their

working or living conditions and in many cases their accommodations lack sufficient
facilities. Secondly, their passports and personal documents are almost always retained by
their employers, who are responsible for their legal status and deportdtiatly, their
movemalts are severely restricted and they are under constant surveillance by their
employers. Moreover, threats, withholding or deduction of wages, and force are often used
to coerce workerdAnd lastly, they arrive already heavily indebted to recruitment agent

their countries of originand may have their wages deducted by their employers to recoup
fees paid to recruitment agencidfe European Court of Human Rights (ECHR) found

that the Cyprus was in violation of its obligations under Article 4 of thefiaan
Convention due to the fact that these vi:
practical and effective prot &dheiCaunt agai n:
declaredthat statefiave a positive obligation to prevent and protect pefopie

trafficking by investigating allegations of trafficking and implementing poliddthough

Kuwait is not under the jurisdiction of the ECHR, it has ratified the UN Trafficking

Protocol, and is bound under that protocol to protect migrant workersefpluoitation.It

is the duty of the Kuwaiti government to not only protect its nationals from exploitation,

but all workers within its jurisdictiorDoingsowoulda | i gn Kuwai t 6s do me¢
its international obligationdn an article concerningrigrant labour in the UAE, but that is
perfectly applicable to Kuwait, Mc Geehan

surrounding region, migrant workers are not exploited despite labour laws and the
protection afforded them by the justice systeather they are exploited by the labour laws
and t he | u’SThis refas dsegtly to thenspansorship system and its confines.
The Rantsevcase demonstrates that a sponsorship system that exercises control over
migrants in the ways that it doesCyprus and Kuwait violates the rights of migrants
against the threat of trafficking and exploitation.

1.6Visa Tradingand VisaTrafficking

The sponsorship system has also led to illegal visa trading, a practice that has
become more widespreadKmuwait in recent years. As the privilege to sponsor a migrant
is only afforded to nationals, nerationals wishing to sponsor workers often do so by
seeking out citizens willing to sponsor workers for them in return for a fee. An ILO report
e x pl ai nnationald at8 Kusiness licenses are given permission for work visas for a
given number of immigrants. They may sell these visas to others, leaving the migrant
worker undocument ed. T HKTiss piactice kvas citedhin 22605 6 Vv |
Reporton Human Rights Practices on Kuwait by the U.S. Department of State, which
states,

In this system citizen sponsors agree to sponsor (in name only) foreign
workers in exchange for a fee in the range of $1,539 (450 dinars), to $4,104
(1,200 dinars). Middlenre generally nostitizens, would recruit workers

from economically depressed source countries for a fee, take a commission,

** Ibid
%5 McGeehansupranote59.
% Migrant Forum in Asiasupranote39.



and remit the balance to the nominal sponsor. Once in the country, such
agents transferred workers to employers in the informabisecto parties
otherwise unable to sponsor thém.

Dr. Ebtehal AlKhateeb from Kuwait University referred to nationals who engage in
trading visas, oigamasi N Ar abi ¢, agamafdfoe whorh ecanonscs takies
precedence over law and rights.#Adtgh visa trading is strictly prohibited by law, and
could involve imprisonment and fines for both sponsor and migrant worker, it remains a
common practice. The practice places foreign workers in an illegal immigration status
since the sponsor may not tleanged as employer, and illegal status places migrants at
great risk from the authorities.

Al t hough there are policies aimed at
laws, the difficulty lies in implementation of those laws. Visa trafficking sading are
very profitable Abusinessesod that requir
are laws aimed at curbing visa trafficking with penalties for both employers and visa
traders; however, the government seldom enforced thes@iais a result, questionable
businesses that necessitate only a nati ol

resist. Shah wr it endlipnddllarindustry;ther@aate higlyfees fer a |
the initial sponsorship, followed by twgearr e newal feesédespite t
unl awful, there is no known pr os’@adkofi on

government intervention and large profits fuel the demand for these types of industries
despite the abundant supplylalbour.As Mr. Shahriar Siddiky, First Secretary of Labor

and Welfare at the Bangl adeshiAslorigasssy s
benefits for both sides outweigh the costs, illegal practices will continue.

One reason for this lax stance tad&visa trading is the high level of corruption
that exists within the Kuwaiti government. In some cases, government officials themselves
are involved in visa trafficking and trading, which makes enforcement even more
complicated. As Kapiszewski stat@many parliamentarians represent the interests of
private business which are not necétmsari |
2014, a visa trading scandal erupted involving the Ministry of Interior and the General
Immigration Department. ivas reported in local newspapers that the Director of the
Office of the Minister of Interior, as well as more than six members of the ruling family,
benefitted from illegal visa transactions while in office, some receiving more than KD
100,000 a month ($83000.”% This year, it was reported thdtg o v er nment of f i
Kuwait have sold work permits to illegal recruiters and migrant workers, facilitating the
exploitation of ™inbidestsofcortuptienrsiach as éhis are motu p . 0
uncommon, indicating that a considerable amount of money is involved in visa trading,
and the extent of involvement of government officials.

®7U.S. Department of State RepeKuwait (2005). [Online] Available from:
https://www.state.gov/j/drl/rls/irf/2005/51603.htm
zz Personal interview with Dr. Ebtehal Alhateeb, May 2011.
Ibid
O Nasra Shah (2009The Management of Irregular Migration and Its Consequences for Development:
GCC. Asian Regional Program on Governance of Labour Migration, Working Paper 19,1gp.01D,
Bangkok.
" Interview, 2007
2 Kapiszewskisupranote 19, pR250.
3 Arab TimesTop Brass Pointed at as Visa Scam Gets Murkianuary 15, 2014.
“"Mi nderoo Foundati onds MéssurenenEActoe Frdedoifiustiaiatpi7®.e ( 20 1 ¢
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1.7 Lack of Enforcement andCorruption

The confines of the sponsaip system give way to a variety of abuses, and it is the
migrants that face the majority of punishments. Many unskilled foreign workers are afraid
to take their employers to court, for fe:
their jobs. Althaugh it is difficult for workers to seek redress in local courts due to the
maze of bureaucracy and paperwork, those that do most often win their case. However,
implementation is rarely enforced. In 2005, a U.S. Department of State Country Report on
Kuwait stated,

The courts rule in favor of employees in an estimated 90 percent of the
labour disputes they hear; however, no legal mechanism exists to enforce
judgments. There is no compulsion for employers to obey court rulings, and
workers often do not receavcourtordered compensation. Employers also
reportedly used illegal methods to pressure foreign employees to drop cases
against them, such as withholding their passports, encouraging police
intimidation and brutality, threatening deportation, and filinghmnal

charges against them for fabricated crimes, such as'theft.

This lack of enforcement of court rulings, and national laws discourages other workers
from reporting on incidents of abuse or maltreatment, which makes it difficult to document
such casegCorruption may be one possible cause of lack of enforcement. In 2017, a
Human Rights Practices report was conducted by the U.S. Department of State that stated,
Athe | aw mandates cri minal penalties for
governmat did not implement the law effectively. Government observers believed

officials engaged in corrupt practices with impunity. There were numerous reports of
government cor r up’tCombatingcarruption bas bebneoneyofettee mosd
addressed sies in the National Assembly, but so far, little progress has been made in this
field.

Although the government has enacted certain measures aimed at protecting the
rights of unskilled foreign workers, such as standardized contracts, minimum wages, and
working hours, enforcement has been very poor. This gives rise to what McGeehan refers
to as a fAculture of “wWmpohity &amengi empl b
authoritiesd failure to enforce those | a
wo r k &Eamsedquently, many violations continue to be commonpge to the lack
of proper enforcement of the laws wittlhu wa i t 6s Labour Code as
sponsorship laws, employers are able to profit from the easy access to cheap labour, but
remain unwilling to release control over
Kuwaiti government to enfoe those laws which currently exist to protect migrant workers
demonstrates a lack of commitment to international human rights standards, thus
culminating into a system that creates situations of forced labour and slavery.

5U.S. Department of State Repatipranote 67.
8 U.S. Department of StaRReport on Human Rights Practieéaiwait (2017). [Online] Available from:
https://www.state.gov/j/drl/rls/hrrpt/2016/nea/265506.htm
7 1k
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In 2015, the Ministry of Socidffairs and Labour issued a decree dissolving the
board of the Kuwaiti Transparency Society (KTS), a local chapter of Transparency
International, an anttorruption organization. The KTS had been in operation since 2006,
promoting transparency and refomithin the country. That yeaa few members of the
National Assembly met with Mari o Marcel,
governance and gl obal practice, during wl
ranking i n Tr ans parupdom Perceptians Irdexr(thetcountny wals 6 s
ranked 55 out of 168 countries that yedriylembers of the National Assembly, led by
YoussefAtZal zal a, accused the KTS of filing f
ranking, and i nt edlittce®tAisn g irre stuH & , c o thret royr &;
finances, and documents were seized, and its board members were asked to step down.
This prompted strong rebukes from Transp:
Ano country s e graftcanaffod b closé downeomy&nizationg such as
Kuwai t Tr an s p®hadding tbay theZountiy i sepding out the wrong signals.
Kuwai t 6 s | a wsprofit orgaoiztionsrersigict, m the sense thHaenses are
rarely granted to oanizations, and the criteria for official recognition is lengthy. Many
applications are rejected by the Ministry of Social Affairs and Labour for a variety of
reasons. As of 2017 (most recent figures), there are 115 officially licensqmafdn
organizaions operating in the countf§Many unskilled foreign workers work in excess of
48 hours per week, with no overtime pay, no rest days, and no annual leave. Without the
assistance and support of a union or a government monitoring agency, workers are forced
to deal with such issues on their own. While some choose to remain silent and
submissively accept these conditions, others decide to leave their jobs and find work
elsewhere, well aware of the illegality and risks of doing so.

1.8 MOUs

The world econom¥peing as it is, Kuwait has relatively easy access to cheap
labour from economically deprived countries eager to retain their skilled workforce, but
willing to export their less skilled workers, due to the amount of remittances that are sent
back to the labur-exporting countries each year. Simple access to cheap labour has
deterred nationals from acquiring the necessary skills needed to fulfill certain technical
jobs, or jobs that require manual | abour .
tied into the cheap lalup syndrome and now operates and plans its forward activities on
the basis of the avai | %BTheabindapce oftheapleoarp i |
and its availability for nationals, is in direct contrast to the lack of poliscaiial,
economic, and legal initiatives directed at replacing the sponsorship system with a
structure that is less biased towards unskilled foreign migrants. At the same time, labour

" Transparency.org, (2015Jorruption Perceptions Index. [Online] Available from:
https://www.transparency.org/cpi2015

80KTS was accused of violating Article 6 of the Law of Nonprofit Organizations2)l 9¢hich bans non
governmental groups of actions believed to interfere in political or religious disputes, or to provoke racism or
sectarianism

8 Transparency.or(R015) Kuwait Chapter of Transparency International Under Thré@nline] Available

from:

https://www.transparency.org/news/pressrelease/kuwait_chapter_of transparency_international_under_threa
82.S. Department of Stateupranote 76.

8 Al-Moosa & McLachlansupranote2, p.113
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exporting countries very oftenirdedn@auck nec
dependence on mi gr afvhichhcomplicatas thétask & forimulatirgn ¢
a viable substitute for the sponsorship system. In order to remedy this, countries such as
the Philippines and India have signed #onding Memorandum of kderstanding (MOU)

with Kuwait, outlining different protections for migrant workers.

Kuwai tds relationship wi t-dilhidtonydTheatwoc a n |
countries have a long background, and Indians represent a large segment of both the
skilled, and the unskilled labour sectors. Recent figures show that over 800,000 Indians
now reside in Kuwait, making it the largest expatriate community in the @007, a
MOU was signed between Kuwait and India that included articles on the rezmtii
manpower, labour contracts, and the protection of workers. Although not included in the
MOU, the Indian government also provides broad guidelines for terms that should be
included in model contracts. These include provisions regarding accommodtatisimg,
working hours, rest days and medical expenses. In 2013, an agreement was signed betwee
the two countries regarding the transfer of sentenced individuals, with the intent of
transferring their sentences,rfoiteemtoservg ot |
the remaining sentence in their home country.

The Philippines is another country with a large number of expatriate workers in
Kuwait, a trend which began in the 1980s.
laborers, there are cemtly over 260,000 Philippine citizens currently residing in
Kuwait.®° The two countries maintained close labour ties over the years, but recently there
have been serious developments that endanger those ties. For many years, reports of abus
against Filipno workers, especially domestic workers by their sponsors have been widely
circulated within the Kuwaiti media, international and national NGOs, and other
international organizations. Efforts to lower incidents of abuse by signing MOUs, and
introducing sandardized contracts that establish minimum wage, hours of rest, and other
labour issues proved futile as the number of abuses continued to grow. The embassy
shelter was constantly overcrowded and sktatfed; in 2017 alone, the shelter housed
500 migrats®’ In February of 2018, the remains2#-yearold Joanna Demafelis, a
Filipino domestic worker, was found in the freezer of an abandoned apartment belonging
to a Lebanese couple who had fled Kuwait. The couple was arrested some time later in
Lebanon andyria, but it remains to be seen whether or not they will be extradited back to
Kuwait. The death of Demafelis sparked outrage in the Philippines, and prompted
President Duterte to order a ban on the deployment of Filipino migrant workers to Kuwait.
A few months later, videos surfaced online of staff from the Philippine Embassy seemingly
rescuing domestic workers from their empl
bundling a domestic worker into a waiting car and transporting her to the airport.

Infuriated, the Kuwaiti government stated that these actions were a violation of diplomatic
standards, and in breach of the laws and sovereignty of Kuwait. In May, after the

84 Migrant Forum in Asiasupranote39.

8 Gulf News.800,000 Indians Now Living in Kuwaitpril 25, 2015. [Online] Available from:
https://gulfnews.com/world/gulf/kuwait/800040diansnowliving-in-kuwait-1.1498483

®BBCNewsPhi |l i ppines and Kuwait SiMayllA2918dGnimelnt on W
Available from:https://www.bbc.co.uk/news/wordsia44088011

87 MigrantRights.org (2018)Philippines Take Extreme Measures, Migrant Rigf@line] Available from:
https://www.migrantrights.org/2018/02/philippinemkesextrememeasuresskuwait-continuesto-
mismanagenorkersrights/
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Philippines issued an apology, the two countries agreed on a MOU outlining neweseasu
to protect migrant workers, such as the right to retain their passports and mobile devices, a
well as articles guaranteeing adequate food, housing, and health insurance.

In the past, incidents of abuse or maltreatment have pushed countries wgéh a lar
migrant population working in Kuwait to put a temporary halt on migration. It is not
uncommon for the governments of countries such as India, Bangladesh, and the
Philippines, to intermittently prevent their nationals from seeking work in Kuwait, asd thi
is done mostly as a bargaining tool for further protections for their citizens. This may be
effective in the short term, as countries draw up MOUSs to seek better protections for their
citizens, but as previous efforts have shown, these types of mehauvedgtle effect on
enforcement, proving them futile. When it comes to setting terms concerning fair
recruitment, for example, Wi ckramadekar a
bilateral agreements and MOUs often play only limited rolesiindaruitment due to the
nonbinding nature of MOUs that carry no obligation on either the origin country or
destination country to enforce their pro
thelabous endi ng count r i es O rative capatitiesdto proeectal and
migrants, combined with the labeure c ei vi ngdés embedded aut on
workers from the law, undermine their bilateral labour cooperation and constrain the
possibility addr es s i®®iLapounepyrtingmoeuntrids would n f o r m:
perhaps be more successful in guaranteeing the rights of their citizens abroad if they acted
collectively to engage the Kuwaiti government in reforming the sponsorship system, as
opposed to separately lobbying for protectiod@Us vary in degree of protections they
offer migrant workers from country to country, and although they are an improvement on
measures currently in place for the protection of migrants, they still fall short of
international labour standards.most cases,dwever, these MOUs serve as a stepping
stone to further legal and administrative advances in the protection of migrant workers.

1.9 International Laws and Conventions

The sponsorship system as it exists today in Kuwait is in violation of many
international human and labour rights standards. Since Kuwait became a member of the
United Nations in 1963, the government has signed and ratified various treaties concerning
labaur and human rights, one of the most crucial being the Trafficking Protocol. It has also
ratified numerous conventions involving I
relationship with the ILO, for example, dates back to 1961, whewait ratified seen
conventions: the Abolition of Forced Labour Convention; the Freedom of Association and
Protection of the Right to Organize Convention; the Hours of Work (Industry) Convention;
the Hours of Work (Commerce and Offices) Convention; the Holidays with Pay
Convention; the Weekly Rest (Commerce and Offices) Convention (1957); and the Night
Work (Women) Convention. In subsequent years, Kuwait continued to ratify other relevant
treaties such as the Social Policy (Basic Aims and Standards) Convention, the
Discrimination (Employment and Occupation) Convention, and Conventioftie29
Abol ition of Forced Labour Convention (1!
the sponsorship system, contain articles that conform to these conventions, but they do not

8 Malit Jr. & Naufal,supranote58, p.80.



containany measures for enforcement, which is the crux of the problem. In the past, GCC
countries have appealed to the ILO to take into consideration their reliance on foreign
labour, and not compel them to apply all provisions of the ratified conventionseat onc
Speaking on behalf of GCC countridse Bahraini Minister of Labour and Social Affairs,
AbdulnabiAtShoal a st ated, fAthe 1 LO must give
legislation and institutions in a way which is harmonious with the traditiculture and
beliefs of the people of the regionéwhicl
than importation of st®%#sdahradr smo daesl st hfer ofim
may be, eventually, GCC countries must begin adopting andiagnternational labour
standards for all workers in their countries.

In some cases, Kuwaiti laws seem to negate some articles in international
conventions, which lead to a confused policy. For example, the Social Policy (Basic Aims
and Standards)Cenent i onés Article 11 states that
(a) to inform the workers of their wage rights; (b) to prevent any unauthorized deductions
from wages; and (c) to rest r'iThstArtitleise a mo u |
pertirent for foreign migrant workers, especially unskilled migrant workers, who are
mostly illiterate, and are therefore, vulnerable to fraudulent contracts. A possible
impediment to applying this Article is the fact that all contracts, in order to be comsidere
valid, must be in Arabic, as stated in Article 29 of the New Private Sector Labour Law

No.6 of 2010 which states, fAall contract:
translation of which in any foreign language can be added to it, but thecAaaguage
shall have pref er en tEheéssence af this Conventiahiisshatr e p

workers are aware of their rights and entitlements under any contract, in which case,
providing official translations, and including a provision in the Ladcaw for that, would

better fulfill the aims of the Convention. In other instances, the labour code includes
stipulations on certain matters, which seem to contradict specific conventions. For
example, the 1 LO6s Convent eeamsatoé&tho.Atti€es ofc 0 n
the New Labour Code if not for the caveal
required to wo7T0Onceagain, thée govemraentthas dedegated sponsors to
determine whether or not employees receive weekly red966, Kuwait ratified the
Discrimination (Employment and Occupation) Convention. One of the core principles of
the Convention calls on member States to
promote, by methods appropriate to national conut@and practice, equality of

opportunity and treatment in respect to employment and occupation, with a view to

el iminating any di s c ¥.iTmeisporsorship progiam cumeatly im e c |
place presents many challenges in terms of fulfillmgihtents of the Convention. Within

both the private and public sectors, there exists a hierarchy of labour that favors certain
nationalities over others.

8 Kapiszewskisupranote19, p.235236.
%1LO Labour Inspection Convention, 1947 (No.81)

% State of Kuwait New Private Sector Labour Law, 2010.
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Two of the most important conventions that Kuwait has ratified are the Convention
C29the Abolitionof Forced Labour Convention (1930), and the Convention Concerning
Forced or Compulsory Labour. The issue of forced labour inevitably arises in discussions
regarding the sponsorship system, due to the fact that it discourages workers from leaving
their jols freely. In 2012, the Committee of Experts on the Application of Conventions and
Recommendati ons (CEACR) released a repor
that, in the next report, the Government will provide information on the measures adopted
to protect migrant workers, in particular from abuses that may arise from the visa
fisponsor s fThereis adirdcteconreldtion between sources of abuse toward
migrant workers, and the sponsorship system. More on forced labour and slavery will be
disaussed in Chapter 5.

Another law in the New Labour Code involving unions also seems to contitalict
Freedom of Association and Protection of the Right to Organize Convention, which
Kuwait ratified.Even though Kuwaiti law permits expatriate workergota unions, the
law is discriminatory toward unskilled foreign workers in a variety of ways. Expatriate
workers are only allowed to join trade unions if they have been working in Kuwait for five
or more years, hence ruling out unskilled foreign labovens, are on temporary contracts.
Very few unskilled workers remain in Kuwait for more than five years; therefore, many
choose not to join trade unions. Migrant workers are also denied voting rights, and
prohibited from holding leadership positions in uniomkich means that their views and
concerns are more often than not ignored. Moreover, Kuwaiti law stipulates that any union
must have at least 100 members, fifteen of which must be nationals; in the case of the
majority of unskilled foreign laborers whoovk as cleaners and street sweepers, there is no
trade union available for them to join due to the lack of Kuwaitis working in these fields.
Both the International Trade Union Confederation and the ILO have criticized this
requirement as it discourages themation of trade unions in sectors that do not employ
many nationals, such as the construction and sanitation sectors.

1.10 Alternative

One alternative to the sponsorship system involves replacing individual
sponsorship with state sponsorship. In 2@08,ILO formally suggested that the current
sponsorship system be substituted for one in which the Ministry of Social Affairs and
Labour becomes the sponsor for all migrant workers in the country, on the basis that the
current system is not supported bteirnational conventioris.In 2010, the Kuwaiti
government announced that it was forming plans to abolish the sponsorship system by
2011 and dr e p-basedsystenhwath aegovprhneamineinistered recruitment
a u t h d®onlyttojpackipedal a ddgiter when a government official told Ahzeera
News that the system would not be entirely cancelled, but would be amended in order to
make it easier for migrant workers to transfer spon¥okscording to Martin, the reason

*1LO (2012). Report of the Committee of Experts on the Application of Conventions and
Recommendations. [Online] Available frohmtps://www.ilo.org/global/standards/WCMS _175675/kang
en/index.htm

S AliTagi (2005)Kuwait Studies Possi bl e OverGui@News, Juie1dor k e
% International Trade Union Confederation (2012). Annual Survey of Violations of Trade Union Rights.
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the sponsorship systemhasended i s due to the A$1 billi
natives for sponsorships, the desire of
inability of COO [Country of Origin] governments to persuade GCC governments to
change t h&Curenty,plogress oa glanto replace or amend the system
remainunclearand he Kuwaiti governmentdds intenti
has failed to materialize as of yet.

Transferring responsibility from nationals to a government authority would, in
theory, more adequately protect the rights of migrants. Foreign workers should be issued
with an employment visa, which would specify the length of stay of the migrant, without
binding them to an individual sponsor. Moreover, workers should be able tm rientize
country i f they seek to change empl oyers.
change or terminate employment at will without losing valid immigration status and
without having to obtain the employers permission. The employer should ger loa
responsible for fi |%Employers skoaldr longareeaabléth ey |
cancel a workerodés | egal residency on the
should be able to compete in the labour market for the best possilahetieir field.
Adequate enforcement of current laws is also necessary, whether through labour
inspections or other mechanisms.

1.11 Conclusion

The Kuwaitigovernmenaind GCC governments in general, face a number of
obstacles in attempting to reduce their dependence on foreign labour. The relatively easy
and endless supply of manpower from most |
attitudes towards manual workveacreated a labour market that simply would not
function without unskilled foreign labour. The roles and statuses that unskilled foreign
laborers occupy within the labour force in Kuwait are dependent on many factors, but one
thing is certain, theirpreerec € i s crucial to the countrydéd
devel opment . Unskilled workers have fill
so, have enabled the country to develop laggde projects, infrastructures, and services
that are essentiabf a modern state.

Within the confines of the sponsorship system, however, unskilled foreign workers
are at a constant risk of abuse. By tying them to their sponsors, preventing them from
competing in the labour market, confiscating their passportseptieg migrants from
permanent settlement, denying them effective means for resolving labour disputes, and
failing to enforce the laws and conventions that apply to this group of workers, the
sponsorship system creates a system of forced labour and sks&fgGeehan states,

Ami grant workers are not exploited despi!l
the justice system, rather they are exploited by the labour laws and the justice system. Tha
is to say that their exploitation is the diregsult of a system whose purpose is to deny

% philip L. Martin and Froilan Malit (2017)A New Erafor Labour Migration in the GCC®ligration
Letters, 14, pp.11326.
% Migrant Forum in Asiasupranote39.



t hem r Theentise.system is skewed in favor of the national workforce, allowing

the government to take advantage of a vulnerable group of workeha#in and Malit
state, Ai nt er nadNGOnhave pontedjt@the kafadatsystem as tha key
to keeping mi ¢°TTherspossorship kystenr nadald tehe amended, and
proper enforcement of existing laws is necessary to ensure the rights of migrants in
Kuwait. Despite the labour laws, theany treaties or conventions that have been ratified,

and numerous MOUSs, as long as the laws are not amended, abuse will continue. As flawec
as the system is however, its purpose would function a great deal better if it was followed
up with proper enforceemt. Many of the laws are intended to conform to international
standards, but enforcement mechanisms are severely lacking. Whether this is due to lack c
motivation, or social attitudes or other factors is unclear.

19 McGeehansupranote59, p.36.
191 Martin & Malit, supranote98, p.122.



Chapter 2

Male Laborers

2.1 Introduction

The arrival of migrant workers in Kuwait provided the country with a labour force that
enabled it to realize massive development and infrastructural projects, paving the way for a
modern natiorstate eager to translate its oil wealth into advancemenits focal

population. Like most migrant workers, unskilled foreign male laborers, especially from
Asian nations, are among the most vulnerable groups in society. As a group, they are not
afforded the same rights as nationals, and in cases where the Girespleat they are to

be treated as equals, it is very rarely applied. Despite facing discrimination in the labour
market, they accept any form of work, hoping for a better situation than that found in their
home countriesThis chapter focuses on uns&d foreign male laborers, mainly those
working in construction and service sectors, including their motivations for migration to
Kuwait, the types of labour that they are engaged in, how they live, as well as the national
and international laws that apply them.

2.2. Background

The presence of migrant workers in Kuwait cannot be overstated. Since the oil
boom, large numbers of unskilled foreign laborers were required to fill gaps in the labour
sector that the local population could not or would not fill. Therefore, their presence
facilitated the governmentds goal of pr o
welfare services for its nationalske other migrants, unskilled male laborers are governed
by the rules and regulations of the sponsorship system discussed ievioeipchapter,
whereby all foreigners wishing to work in Kuwait must do so via a citizen sponsor, who
effectively guarantees t heicreatedd paofofcheapt h e
labour, which could be easily exploited and controlled, apdded if no longer
requiThead .government 6s i mmigration policy
on the sponsorship system are in line with its view that Kuwait is not a country that is open
to permanent settlement. As a welfare state that adfgreat deal of services for its
nationals, its economy would not cope with the extra burden of granting foreigners the

same privileges. As Ruhs statds, mmi gr ati on policy regi mes
wider economic and social policies, includingyailing welfare policies, as well as to the
overall pol i ti c alThesyyeoftsgonsorship dystents with these r e . 0

restrictions are often referred to as contract labour, or Temporary Foreign Worker
Programs (TFWPs), and are used to seagefarameters on the admission, employment,
and rights that are granted to migrant workers. Although the purpose of these programs is
to fill a temporary gap in certain labour sectors, the result is often one in which these

! Stephen Castles (2000). Ethnicity and Globalization: From Migrant WanKeransnational Citizen. Sage
Publications, London, p.511.
Martin Ruhs (2010)Migrant Rights, Immigration Policy and Human Developmestper, University of
Oxford, p.14.

77



programs contribute to existimtjvisions, whereby certain sectors are exclusively the
domain of foreign workers. As Ruhs explains,

TFWPs have often been accompanied by the segmentation of the host
countryos | abour mar ket and the emi
understood as sectdfsat employ, primarily or exclusively, foreign

workers. The causal relationship between segmented markets and the
employment of foreign workers appears to be-iays, in which one re

enforces the other. On the one hand, a segmented labour market and the
exi stence of what is often perceive
sectorsé6é, which natives no | onger
reasons for the inflow and concentrated employment of foreign workers in
these sectors. On the other hamdtnictions of the employment of foreign
workers to certain sectors and/or occupations of the host economy has led,
or at least contributed, to the desertion of these sectors/occupations by
native workers, thus giving rise to, or at least exacerbatingfutiber)
segmentation of the labour market and the emergence of immigrant Sectors.

By placing restrictions on the types of jobs that are available to unskilled foreign workers,
competition between migrants and nationals becomexistent, thereby protecting the

| ocal | abour force, and ful f itdguarantgeedach e S
citizen the right to work.
Table 3

¥ Martin Ruhs (2013)Temporary Foreign Worker Programs: Policies, AdveEsmsequences, and the Need
to Make Them Worknternational Labour Organization, p.10.



Population by Nationality

The choice fillters chart and reports: June - 2018
Age Group: Total
Gender: Total

Nationality ~
Kuwaiti
~ Non Kuwaiti

1,386,363
3,177,606

Source: PACI

Thenumberof migrants in Kuwait has risen steadily over the yéansd in spite of
the many risks, migrants continue to flock to the country. As of 2017Koeraitis make
up 69% of thedtal populatiorT, of which more than one million are unskilled or low
skilled workers. (See Table 3) Despite this fact, it is important to firstly note that the terms

Ami grant o, Ai mmigranto, or fAmigrationo al
foreign workers. |l nstead, terms such as #
wor ker o, Acontract | abourero, or simply |

reinforces the temporary nature ofargg he wi
numbers. Additionally, in spite of the fact that the government population census collects
data on the nationality of all residents in the country, information from the Central
Administration of Statistics and the Public Authority for Civil Infotioa (PACI) only

comprises statistics for two categories: Kuwaitis andowaitis. It is not only the

terminology, but the laws themselves that exist to guarantee that once these workers have
completed their jobs, they will return to their countriesplsthe confines of the

sponsorship system discussed in the previous chapter, there is no chance of permanent
settlement or eventual citizenship, regardless of the time spent in the country. This is done
del i ber at e avgidthemsocial expendit® needled o maintain the dependents of

4 Kuwait: Population by Nationality (Kuwaiti/NeKuwaiti) 19902013 Statistics. Public Authority for Civil
Information. [Online] Available fromhttp://gulfmigration.org/kuwaipopulationby-nationalitykuwaiti-
nonkuwaiti-1990-2013/

® State of Kuwait Public Authority for Civil InformatieBtatistical Reports. [Onlijevailable from:
http://stat.paci.gov.kw/englishreports/#DataTabPlace:PieChartNat
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mi grants and to prevent the i ntlasfarlacki on
as 1964, Shehab noted that unskilled foreign workers have zero permanent links to the
country. H keir serviteavill appahently corfitibhue to be in demand

indefinitely; yet the individuals themselves are constantly changing and are regarded by
their hosts'Migramangealklee s® awareness of
country, and the unequal relationshgiween employee and sponsor contributes to the
overall instability inherent in their labour migration, and may explain the reasons for their
willingness to accept fewer rights than they are granted in their native countries. As
Fargues and Shah noted ieithstudy

On the receiving side in the Gulf, policies have been characterized for the
last half century by a contrast between open labour markets and close
societies: admitting the contract workers needed by ambitious development
programs while limitinghe rights of foreign nationals and avoiding their
long-term settlemert.

These restrictions placed on the length of time migrants may spend in the country, as well
as the rights they are granted, reflect the concerns of the government in maintaining the
national identity of the citizen population, who were until recently, a minority in their own
country(See Table 4} Amid growing fears that their national identities are at risk of
becoming overshadowed by the growing number of migrants in the cousetry, th

government has actively pursued policies aimed at restricting the permanent settlement of
migrants, as well as the rights they are affordie@004, during a meeting of GCC labour
ministers, the Bahraini Minister of Labour and Social Affairs, Majeedlalvi, stated

thattA nAm ab foreign workers constitud’e a st
Similarly, in 2005, the GCC Secreta@eneral, Abdul Rahman Al Attiyatated that

i G Cdduntries need to look at the massive presence of expab&sieslly as a national
security issue, and notInadditor thepreaidentafthe e c 0 |
Arab American Institute, James Zogby, wal
waiting t°0 explode. o

®K.C. Zachariah, B.A. Prakash, and S. Irudaya Rajan (20®@&)Impact of Immigratio Policy on Indian
Contract Migrants: The Case of the United Arab Emirateternational Migration, 41, p.162.

" Fakhri Shehab (1964Kuwait: A Super Affluent Societiforeign Affairs An American Quarterly Review,
p.A467.

8 Philippe Fargues &lasra Shah (2018Migration to the Gulf: Policies in Sending and Receiving Countries
Gulf Labour Markets and Migration (GLMM), Gulf Research Centre, Cambridge, p.2.

® Kuwait: Population by Nationality (Kuwaiti/NeKuwaiti), supranote 4.
19 AndrzejKapiszewski (2006)Arab Versus Asian Migrant Workers in the GCC Countrigsited Nations
Expert Group Meeting on International Migration and Development in the Arab Region, Population Division,
Department of Economic and Social Affairs, United Nations Secretariat, pg.8.
11 ;i
Ibid
' Ibid



Table 4

Kuwait: Population by

nationality (Kuwaiti/ non-

Kuwaiti) (1990-2013)

Year Kuwaitis | Non-Kuwaitis Total

1990 | 578511 | 1573169 2,151,680
1993 | 657493 | 988,134 1,645,627 |
1995 708115 | 1250679 I 1958794 |
1996 732403 | 1361486 2,093,889 |
1998 786010 | 14843855 2270865 |
1999 812,255 1,442,699 2254954 |
2000 | 841,790 | 1375468 2217258 |
2000 | 870283 1438819 | 2,309,102 j
2002 | 898285 1,521,643 ’ 2419928 |
2003 | 927,686 1,618,998 2,546,684 |
2004 956,234 1,797,422 2,753,656 |

| 2005 992,217 1,998,972 2,991,189

| 2006 1,023,316 2,159,644 3,182,960

| 2007 | 1,054,598 2,345,039 3,399,637

| 2008 | 1,087,552 2,354,261 3,441,813

| 2000 | L1311 2,365,970 3,484,881

| 2010 | 1148363 2,433,691 3,582,054

(“72011 | Lisyiss | 2514107 3,697,292

| 2012 | 121243 | 2611292 | 3823728
2013 | 124249 T 2722645 | 3,965,144

Source:

2.3 Description

The UN International Convention on the Protection of the Rights of all Migrant
Workers and Members of their Families (1990) defines in Article 2 (1) a migrant worker as

fa person
i n a State

given preference over workers from other countries for several reasons. Whereas in the

who i s

t

(0]

be engag emneratiosactyityg a g
of whi c h'®Lowor onskillesl Astan migrants ar¢  a

past, Arab migrants from Egypt, Lebanon, Jordan, Syria arestited represented the

majority of migrants in Kuwait, this has changed due to the availability of cheap labour

from Asian countries-urthermore, after the 1990 Gulf Warany Arab workers were
fiperceived by the nationals as disloyal to their hosts, agd & potentially dangers
political

agent s

wh o

spread
f or ei gnAsmendones eadlier, Asian workers are considered more docile than

Arabs and are less likely to demand state benéfdasonly are Asian migrants more

willing to take up jobs that Arab migrants will not accept, but they are also less likely to

contest

Arab migrants is that they are inclineddemand equal rights with the local population in

unf avor abl

e

wor ki

ng

n
hostile i dea:
ctberdidadvantagenos a |

housing, education, and health facilities; they also bring to the Gulf the political ideologies

13 United Nations Office of the High Camissioner. International Convention on the Protection of the Rights

of All Migrant Workers and Members of their Families (1990). [Online] Available from:

https://www.ohchr.org/eptofessionalinterest/pages/cmw.aspx
14 Andrzej Kapiszewski (2006Arab Versus Asian Migrant Workers in the GCC Countrigsited Nations
Expert Group Meeting on International Migration and Development in the Arab Region, Population Division,
Department bEconomic and Social Affairs, United Nations Secretariat, pg.11.
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and cleavages that c¢har ac'leaonitrase Asiar nigeants ¢ o |
do not generdy interact with the local population, are not politically involved, and do not
expect to permanently settle in the country. For these reasons, Asian migrants are preferre
over workers from other Arab countries.

2.3.1 Who Are They?

The types of unsKiéd Asian workers that migrate to Kuwait are what Abella refers
to as the #ri c'hbecausaimoodergo mighate, agres®to resvurces, such
as traveling money, are needed. Additionally, recruiting agencies charge various fees for
their servees, including fees that are to be paid to the Kuwaiti sponsor upon arrival. In
many cases, migrants incur great debts in their efforts to gain employment to Kuwait.
According to a 1991 study by the ILO, the debt incurred by an Indian worker in order to
finance his or her ouhigration to Kuwait averaged US $1,780n 2016, Martin noted
that the average amount of debt incurred by workers is $1%9@ich indicates that costs
have not increased significantly, although as Zachariah et al. have reported, wages
remained stagnant for most of the past twdivy years'® These fees are paid to
recruitment agents in order to cover costs for travel andnotbia visa, as well as the
agent6s percentage. Thus, It is crucial 1
a costly undertaking, and is a voluntary choice.

The sponsorship system not only ties each migrant to a sponsor in order to
guaranee a legal stay in the country, but also places certain restrictions on the types of
unskilled male laborers that are granted entry and permission to work. Many laborers are
recruited on the basis of their bachelor status, or their willingness to migrate
unaccompanied by their families, so as to decreaseutmderof dependents the
government must provide for. Age is another important factor in recruitment; most Asian
male laborers are between the ages ed20based on their ability to undertake physical
work in Kuwaités harsh weather conditi on:
employed in Kuwait are low or uskilled migrants with little, if any, education, which
further exacerbates their vulnerabilities. The IOM estimates that one half of migrants
GCC countries is either illiterate or has low reading and writing le¥dlsw-skilled

!5 Myron Weiner (1982)International Migration and Development: Indians in the Persian Qrfpulation
and Development Review, 8, p.28.

'8 Migrant Workers International Labour Organization, Labour Education 2002/4. No.129. [Online]
Available from:https://www.ilo.org/wecmsp5/groups/publiefed dialoguet-
actrav/documents/publication/wcms _111462.pdf

" Anh Longva (1997)Walls Built on SandWestview Press, Boulder, p.32.

“Philip Martin (2016). What Do Migrants Pay for F
International Migation Towards Agenda 2030 and the Global Compact on Migration, Beflily&ember,
2016. IOM Global Migration Data Analysis Centre.

19 Zachariah et alsupranote 6, p.169.

% Dovelyn Rannveig Agunias (201Begulating Private Recruitment in the Asitiddle East Labour
Migration Corridor. Issue No. 4, International Organization for Migration.
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workers comprised 73 percent of Bangladeshi migrants employed in Kuwait invAd&0

half of all Pakistani migrants were unskillélAccording to statistics publi&d by the

Global Knowledge Partnership on Migration and Development (KNOMAD), as of 2018,
Indian migrants make up the largest percentage of workers in Kuwait, numbering
1,157,072; the second largest group is from Bangladesh (381,669); the third largest fr
Pakistan (340,481); and finally the fourth largest is from the Philippines (197°®Bdth

Shal?® and Kanovsk$# have noted that the initial preference for workers from Asian
countries was their perceived docile nature, a perception which continuesasdagn by
the |l arge numbers of workers fasRuohstefaretor e
them, enable the government to select workers based on their national origin first, followed
by their skill level.

2.32Why Do They Come?

The main reason as to why unskilled foreign workers choose to migrate is
economic. Their main motivation for migration to Kuwait is to find better work
opportunities than those available in their home countries. For many, Gulf countries
represent better pspects, and better wages. Their aim is to save as much of their wages as
possible in order to send maximum remittances back home. Provided they are paid, high
savings are possible due to the fact that unskilled foreign laborers in Kuwait spend very
little money; they are provided with housing and transportation to and from work, thus
limiting expenses on food and other personal items.

For most migrants, work in Kuwait presents an opportunity to earn more money
than they were receiving in their nativeuodries. Lured by the promise of high wages,
they arrive in the country with a clear
p r o j*awnbich,cansists of saving enough money either to support themselves or their
families back home. As Abellanotes Aiunl ess constrained by s
admi ssions, migration will take place if
t he ofAlthpugn higher wagearethe main reason for their migration, unskilled
workers are also influencdxy other factors. Depending on the politieapnomicor
social situation in their home countries, some migrants seek to escape hardships. In the
case of Indian migrants, Chanda and Gupta found that low wages, lack of job
opportunities, and rising poverye among the main reasons migrants wish to work in the

L NasraShah (2013)Labour Migration from Asian to GCC Countries: Trends, Patterns and Palicies
Middle East Law and Governance, 5, p.53.

?2The World Bank Migration and Remittances Dd#ateral Estimates of Migrant Stocks (2017),
KNOMAD.

% Nasra Shah and Sulayman-@udsi (1989)The Changing Characteristics of Migrant Workers in Kuwait
International Journal of Middle East Studies, 21 3M4b5.

4 Eliyahu Kanovsky (1986Migration from the Poor to the Rich Arab Countridéiddle East Review, 18,

pp.2835.

%5 Ruhs supranote 3,p.7.

% ongva supranote 17,p.157.

2" Manolo Abella (2018)The High Cost of Migration for Work to the Guli Migration to the Gulf: Policies

in Sending and Receiving Countries. Gulf Labour Markets and Migration (GLMM), Gulf Research Centre,

Cambridge, p.224.



Gulf countries?® Seeking better job opportunities, a great deal of migrants are influenced

by informal social networks (friends, relatives, acquaintances) from workers who have
returned from jobs ithe region, or are currently employed there. Shah and Menon have
shown that #@Athe role of social channel séi
as an important channel f G°Altheughahesefaetars n g
play a role, te main motivation for migrants is economic.

Unlike other migration flows that are characterized by increasing skills er self
development, unskilled migrants are attracted to Kuwait based only on the promised
wages. Studies by Aloosa and McLachlaff and Birks and Sinclait show that
migrants in the region rarely acquire new skills which result in better job opportunities
upon their return home. They realize that their time in Kuwait is limited and want to earn
as much money as possible during theiy.stamany cases, Asian male migrants resort to
begging as a means of supplementing their income when they are not working. Once a
rarity in Kuwait, begging is now common among unskilled foreign workers.

This outl ook among mi amardtoy HHhaaser d at
Their temporary contracts characterize their stay in Kuwait as transient, therefore limiting
any attachments they may develop in Kuwait. The risk of losing their jobs proves too great
to take any actions that might improve trstuation, especially since they are aware that
their situation is temporary. This may explain why strikes and actions that require a group
effort are few; but more importantly, there are even fewer legal cases involving unskilled
foreign laborers and uosipulous sponsors. Cases such as these tend to be lengthy, and
require a great deal of organization among the many legal and political channels in Kuwait,
and many unskilled laborers are not prepared to enter a protracted legal battle.
Furthermore,evemi cases where the courtds deci si
never any guarantee that he will receive
to enforce its decisions, and the migrani

This awaeness of their temporary situation instilled an attitude among unskilled
foreign laborers of quiet subservience that allowed them to accept the situation they were
in, for better or for worse. Longva elaborates more on this subservience by stating,

ltprovi ded a rationale for the expatr
structure of dominance under which they lived. Likewise, it led them to

hold on to the status quo even though it was often blatantly in their disfavor.
Thus t he e x p a tofrthe pawer asymneetrydbetweéna n c e
themselves and the Kuwaitis arose neither from false consciousness nor a

8 Rupa Chanda and Pralok Gupta (2018)ian Migration to the Gulf: Overview of Trends and Policy
Initiatives in India In Migration to the Gulf: Policies in Sending and Receiving Countries. Gulf Labour
Markets and Migration (GLMM), Gulf Research Centre, Cambridge, p.183.

% Nasra Shah and Indu Menon (1999hain Migration Through the Social Netwoi&xperience of Labour
Migrants in Kuwait International Migration, 37, pp.36382.
%9 Al-Moosa, A. & McLachlan, K. (2017)Immigrant Labor in KuwaitCroom Helm Ltd, Kent.

%1J.S. Birks and C.A. Sinclair (1980hternational Migration and Development inet Arab Region
International Labour Office, Geneva.



fatalistic worldview but form the conviction that, given the temporary
nature of their stay in Kuwait, submissiveness was the best stfategy.

This subsrvience is somewhat deliberate due to the temporary nature of their stay in
Kuwait. The practice of seBubordination serves as a means to perform their jobs without
attracting unnecessary attention to themselves by engaging in any acts that mayake seen
aggressive towards their employer. These acts include speaking out or protesting against
work conditions.

2.4. Life and Work

There are four main areas of work for unskilled foreign laborers in Kuwait. The
first is manual labour work for constructiand manufacturing companies. The second is
manual labour for cleaning, and waste management companies, such as garbage collector:
janitors, and watchmen. Others are employed in private households as drivers, chefs, or
gardeners® Farm laborers represemi@ t her area of work for u

al | cases |l abour migration is a resp¥®nse
According to Abell a, migrant workers fncol
jobs that natives no hger want to do, thatistosaythes@a | | ed &6t hree Ds o
degradi ng, &Bihcedatianajseare averse)to. employment in these jobs, it is

left to migrants to fill jobs in these sectors. It is important to note that the government
redricts the issuance of work permits to certain sectors. Foreign workers are issued with an
order from the Ministry of Social Affairs and Labour, listing the sectors and occupations

for which work permits may be issued for migrant work&rs.

2.4.1What DoThey Do?

There are more than 300 privately owned cleaning companies currently operating
in Kuwait, servicing schools, ministries, hospitals, private companies, buildings and others.
Mr. Saoud AlArfaj, Managing Director of AlArfaj Cleaning Company, empley
approximately eight thousand workers, 80% of which are unskilled. The company is
awarded contracts for cleaning various hospitals, schools, offices, and other companies.
Al-Arfaj Cleaning Company, like most other companies of its type in Kuwait, finds
laborers through agents who have contracts with other agents in-dailing countries

%2 Longva supranote 17,p.181.

% State of Kuwait. Labour Force (15 Years and Over) by Classification of Economic Activities, Nationality,
and Gender Statistics. The Public Authority for Civil Information, 2017.

3 Alan Richards and Philip L. Martin (1981he LaisseFaire Approach to Iternational Labour
Migration: The Case of the Arab Middle EaBconomics Working Paper No.4, University of California,
p.464.

%1LO (2002/4).Migrant Workers Labaur Education No.1290nline] Available from:
https://www.ilo.org/wcmsp5/groups/publiefed dialoguet-
actrav/documents/publication/wcms_111462.pdf

% State of Kuwait Ministerial Order No. 107 of 1994.
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such as India, Bangladesh and the Philippines. The employment of unskilled foreign
laborers may be connected with saving money on expensive electronic cleaning equipment
which would require extensive training. Therefore, most cleaning companies, including Al
Arfaj, specialize i #rfacekpiiaedthat the coropany tvaaks foro .
both private and government companies, but most of the problems aristhdsan

contracts awarded for government jobs. When the government issues a tender, it is not the
company that is the most qualified for the required jobs that wins, but the company
providing the lowest price, which means companies seek laborers wholarg teilvork

for the cheapest, i.e., the minimum wage. MrA#laj also explained that government

tenders also specify the amount of workers that are to be utilized for the job, and that this is
done somewhat arbitrarily, resulting in some cases where wurkers than necessary are
being hired®’ This may be due to the widespread corruption involved between agents and
government officials. By insisting on the lowest price for the hiring of laborers, the country
attracts laborers from the lowest tiers ofisty, such as opportunistic charlatans and petty
thieves, who are willing to pay any cost to go to Kuwait.

Mr. Khaled AFRayes, Deputy General Manager at@ul Kuwaiti Cleaning
Company, elaborated more on the situation of unskilled foreign workergedgby his
company, as well as others in Kuwait. CurrentlyyQAld employs 1,300 workers, mostly
males from Bangladesh. Unlike many other cleaning companies, it does not charge
workers for bringing them into the country, and their salaries are kept,iexakpt for
fees established by the Ministry of Labour and Social Affairs. According to MRakks,
some companies charge an average of KD 500 (approximately $1,646) for each worker
applying for work in Kuwait, supposedly the cost of paying the vaffiees for licenses,
contracts, and insurance arrangements required for the duration of their stay in the country
In reality, the fees that the government charges for licenses and documents are minimal.
Mr. Al-Rayes explained ADu | 6 s b r e a k areeach unskilled Rtzoterawitly thef
following costs taken out monthly (as specified by the Ministry of Labour and Social
Affairs): KD 5 (approximately $16) for social security; KD-3B (approximately $828)
for housing; KD 10 (approximately $32) for teportation, since unskilled foreign laborers
are not Il egally allowed to obtain a dri v
repayment, which amounts to a total of KD%I® (approximately $14864). AFOu | 6 s
monthly salary per worker is KD 9000 (aproximately $296329), since any less than
that would mean that workers would not be left with much after all costs are taken out
from their salaried® However, many companies and agencies, both in Kuwait and in
sending countries, charge exorbitant fees to earn a profit percentage from each laborer.

24.2Where Do They Live? How Do They Live?

Labourimporting countries such as Kuwait consider varioosts and benefits
when choosing potential migrant workers. Skilled workers, especially those accompanied
by their families, are more expensive than unskilled workers in terms of living and
employment costs, whereas unskilled workers are more likely gpalgsser conditions,
and therefore represent | ess economic CO:
migrant workforce prepared to live under bachelor conditions might be a more economic

37 Interview with Mr.Saoud AlArfaj, July 2007.
3 Interview with Mr. Khaled AlRayes, September 2007.



proposition than one seeking family reunification in ¢bantry of employment even if the
productivity of the f &Mimstarial @reer, No. K13 af 1095f i ¢ .
aims at setting basic standards for housi
matters related ludngmumbekotwokdrs pgruoam, mi@imwn, i n
space per person, minimum furnishings, and maintenance of kitchens, toilets, and

bui | dEmpgoyerstare required by law to provide housing for all unskilled foreign
laborers on government contracts, and alifomeals are not provided for, the housing
facilities contain kitchens the workers may use. Despite this, many workers face poor

living conditions, cramped quarters, and unsanitary toilets and cooking facilities. In 2006, a
U.S. Country Report on Kuwaitperted that,

Many foreign workers were forced t
generally were overcrowded and lacked adequate cooking and bathroom
facilities. Laborers were housed 10 or more to a room in squalid conditions,

a number without access to adate running water. These workers were
allowed off the camp compound only on company transport by permission

of the employef!

There is no indication of any changes being made to these conditions at the present time.
Zachariahos st udionsoffAsian wakerk io Qadar fougd thatathe d i t
camps they were housed in, which share many similarities with camps found in Kuwait,
had inadequate facilities for the amount of workers residing in them. Overcrowding was
reported as a big problem with smalbms meant to accommodate two or three people
being occupied by five to eight peoffeAs McGeehan stategheir living conditions
reflect those of the de{¥eloping, not the

Not only are unskilled male laborers excluded from cegadtections under the
Labour Law, such as free participation in the labour market, but they also face
discrimination outside of the workplace, in the areas in which they live. Taran and
Geronimi refer to thi s*wheemigayisareadesstdo ¢ di !
accommodations only in ghettos or outer
and even prevents outright access to work and to decent working conditions for target
g r o u"Hsusat in locations away from locals and other eiates, these laborers have
little or no interaction with others, yet another indication of their temporary stdies.
government has allocated certain residential areas specifically for foreign laborers, such as
Abbasiya, Jeleeb AShuyouk, and Mahboulareas relatively further from Kuwait City,
the capital, than other residential areas. These areas are known for the abundance of

%9J.S.Birks and C.A. Sinclair (1979Migration and Development: The Changing Perspective of the Poor
Arab CountriesJournal of International Affairs, 33, p.303.

9 State of Kuwait Ministerial Order No. 113 of 1995
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Abachel or apartmentso, referring to the
apartments, and their inability to bring th&milies. This is a necessary clause in their
shortterm employment contracts and is meant to guarantee their temporary migrant status
in Kuwait. As far back as 1982, Mloosa and McLachlan report that a study conducted by
the Ministry of Planning desdred bachelor housing, or the housing that is offered to
unskilled male | aborers, as being fAbel ow
Nati ons Orgafortunatelyt mooerthardthirty years later, the situation has not
improved much. The 2017 Humdights Report from the U.S. Department of State noted

t hat fAsocial discrimination against nonci
of daily life, including empl oYKumeaithas edu
ratified the Discriminabn (Employment and Occupation) Convention, with a core
principle that calls on member States to
promoteéequal ity of opportunity and treaf
o c ¢ u p &fhe sponsarship sy=h presents challenges in terms of fulfilling the intents

of the Convention, due to the labour hierarchy thaburscertain nationalities over others.

As mentioned in the previous chapter, domestic workers from the Philippines are
considered better educated, cleaner, more efficient, and able to speak English, while
workers from Sri Lanka and Bangladesh are considerbd tess educated, and less
experienced with household appliances due to their rural background. Thus, preference is
shown to those nationalities that will require less training.

These segregation policies have created a situation in which unskilledainaters
are marginalized, only compounding their feelings of exclusion. Not only are they
excluded from involvement with nationals but from the expatriate population also. Weiner
statesthafi mi gr ants are incorpor at e @xcludedfromt he
the social structure. Separati &tnskilledbt i ni
migrants have no permanent ties or allegiances to the country, simultaneously aware of the
reliance on their labour and the temporary nature of émploymentAs Birks and
Si nc | a inrnhissvayattisdgpedfihie close and prolonged contact between indigenes
and immigrants and the economic costs of supporting expatriates within the country of
empl oyment wi | | *°olikelihe tines ofraéatradimj wheredKuwaitis
interacted with, and were exposed to, different nationalities, and diverse categories of
workers through their exchanges, today, most Kuwaitis have little or no interaction with
the growing migrant population. This has ledeeling of intolerance towards migrant
workers and xenophobic sentiments have begun to reveal themselves through
parliamentary debates concerning the rights of these workers in the country. Prevented
from bringing their families and segregated from theal population, these government
policies have discouraged the assimilation of migrant workers into the country.

“6 Al-Moosa & McLachlansupranote 30, p.43.

“"U.S. Department of StalReport on Human Rights Practieégiwait (2017). [Online] Available from:
https://www.state.gov/j/drl/rIs/hrrpt/2016/nea/265506.htm

“81LO. Discrimination (Employment and Occupatid®pnvention, No.111 (1958). [Online] Available from:
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO CODE:C111

49 Myron Weiner (B82).International Migration and Development: Indians in the Persian QRidfpulation

and Development Review, 8, p.27.

*0 Birks & Sinclair,supranote 31, p.305.
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25 National Laws

According to the labour law, all nelkuwaiti workers are classified under the Alien
Residence Law. Unskilled foreign wanls who are employed by the government are
i ssued with ANo. 170 visas, while those el
ANo. 180 vVvisas. Kuwai t i | aw specifies that
depart the country once the job has beanpieted. For certain sectors such as industry
and agriculture, work permits are transferrable only after one year of employment and with
the approval of the original sponsoiThe law provides for a brief window of time,
approximately two to three months, where laborers are allowed to transfer their contracts tc
another employer, but the long bureaucratic process involved in this transfer proves
difficult for most unskilled andliterate foreign laborers, especially since all contracts are
in Arabic.

Labour laws aim to protect the basic rights of all workers by setting standards for
the workplace. The United Nations and the ILO have both outlined basic standards for the
workplace which include health and safety, hours of work and rest, annual leave, overtime
pay, and living conditions amongst other standards. In Kuwait however, many of these
laws are openly flouted without any consequences. In 2010, a New Private Sector Labour
Code (No. 6) was established in Kuwait, which is the most recent amendment to labour
laws in the countryin addition to the laws in the Labour Code, there are also Ministerial
Orders (MO), which are periodically issued through the ministry in order tadero
specific ordersMi ni st er i al Order No. 43 addresses
observed on worksites and in workplaces 1
occupati onal h a ziaithbigh rmeshdnismefer enforcenmari sok s , 0
mentioned. The 2017 U.S. State Department Report on Kuwait notes that

The Ministry of Social Affairs and Labour is responsible for enforcement of
wages, hours, overtime, and occupational safety and health regulations of
nondomestic workers. Enfmement by the ministry was generally good, but
there were gaps in enforcement with respect to unskilled foreign laborers.
Several ministry officials cited inadequate numbers of inspector as the main
reason for their inability to enforce the laws to thet bésheir abilities>®

Lack of enforcement continues to be a major barrier for the effective implementation of
existing laws.

2.5.1Hours of Work andWeekly Day of Rest

The first important Article from the New Labour Code is Artiéle whichstates,
Athe | aborer shall not be made to work f
weekéworking hours during the holy®month

*1 State of Kuwait, Public Authority for the Labour Force. Administrative Decision N0.842 (2015) on the
Terms of Labour Transfer From One Employer to Another. [Online] Available from:
https://togetherkw.org/togethems/data/files/law/administrative_decision_no_842_en.pdf

*2 State of Kuwait, Ministerial Order No.43, Conditions of Work.

*3U.S. Department of Statsupranote 41.

>* State of Kuwait New Privat8ector Labour Law, 2010.
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This is consistent with ILO Conventions concerning working hours. Additionally,lértic

65 of the New Labour Code states, ndthe | ;
five continuous hours per day without being followed a break period of not less than one
hour. Break hours shall not °YAgicleadiscussesat e
overtime pay and states, Athe additional
per day and in a maximum number d&%whichne h
the employer is responsible for recording in order for the workeective additional

wages for that work.

In addition to the New Labour Code, laws concerning hours of work, weekly rest
and paid leave are addressed in various Ministerial Orders and Decrees. One example is
MO No. 212, which entered into force in June 200His Order was amending a previous
MO No. 189 of 2010, concerning outdoor working hours for workers in the construction
sector. The new Order states, fAemployers
between the hours of 11am and 4pm. This seesi@nly effective during the period from
the first of Junetothe b f A u’§lLissduringdthese months when the temperature in
Kuwait reaches highs of over 50 degrees Celsius, and outdoor work becomes difficult.
Since most unskilled foreign labeseare employed in menial, manual labour jobs that take
place outdoors, there are laws aimed at protecting them from harmful conditions. In 2006,
a U.S. State Department report stated that media sources had claimed that the governmen
was responsible foafsifying official temperature readings in order for work to continue
during hot weather. In recent years, the Ministry of Social Affairs and Labour has been
conducting more inspections, and although the number of violatidleereasing, some
companies continue to flout the law.

Although the New Labour Law of 2010 specifies a weekly rest day, it includes the
stipul ati on t h aaworkér maytbé askedte wock oratheir dag of resb,
in which case another day st will be assigned, and will receive overtime pay. The
conditions under which a fAneedod may ari s
within the | aw, which | eaves the final di
may be. Kuwait haslso ratified several ILO conventions, such as the Weekly Rest
(Commerce and Offices) Convention (No. 89
rest period comprising not | ess than*24 |
In order to combasome of the discrepancies between the law and lack of enforcement,
certain foreign embassies in Kuwait have utilized their labour attaché departments to
provide model contracts for future migrants. For example, one model contract proposed by
the Bangladds i government includes provisions f
Empl oyee shalll be engaged in his/ her worl
consecutive days in a week whi(3ebApdeadixm)s t
These contret models aim to fill a gap in the labour law by offering protections for
workers that may not be included in the labour law. The Indian government has also

*° |bid

*® |bid

*’ State of Kuwait Ministerial Order No.21BRioursof Work. [Online] Available from:
https://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=&p_isn=89454&p _classification=13.01

%8 State of Kuwaitsupranote 54p.29.

*91LO Weekly Rest (Commerce and Offices) No.106, 1957. [Online] Available from:
https://www.ilo.org/dyn/normlex/en/f?p=1000:12100:::NO:12100:P12100 INSTRUMENT _1D:312251
0 Embassy of Bangladesh, Kuwaimployment Agreement for Manpower Recruitment from Bangladesh
Between Employer and Employee.
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proposed model contracts for their nationals that include provisions regarding labour
disputes. (Se Appendix 2)

2.5.2Wages

Earning wages in order to support their families back home (through remittances),
and pay back any loans taken, are the strongest motivators for labour migration. However,
for many unskilled male laborers, their wages are often withheld, deducted, aichotp
time. As mentioned previously, many migrants are coerced into signing contracts upon
arrival in Kuwait that differ to those agreed upon in their countries of origin. In many
cases, these new contracts not only specifyféegsirableterms, but alséower wages
than those initially promised. Agunias found that in the case of migrants from Pakistan for
examplethe wages indicated in the new contract was about 8 to 10 percent lower than
those in the contract signed in Pakistan.

The most commonomplaints from unskilled foreign laborers relate to unpaid
wages. Employers seeking to take advant at
labour laws, as well as the language barrier that prevents them from understanding
contracts, do so by withhollj wagesin the past years, as complaints relating to unpaid
wages increased, the government instituted new measures aimed at preventing employers
from withholding wages. One such measure, MO No0.110 of 1995, states that employers in
the private sector mtspen Kuwaiti bank accounts for all of employees earning KD 100
or more (approximately $330), and must obtain a notarized copy from the bank stating the
empl oyeedbs wages have been deposited in 1
System (WPShhat requires employers to pay their employees using bank transfers.
Systems such as these are implemented to counterapagorent or late payment of
wages by providing a record of payments that the relevant government authority may
monitor. In turn, theggovernment can take legal action against employers who are guilty of
norntpayment or late payment of wages for their work&rg/PS is also useful in wage
disputes between employees and employers, as it provides a record of all payments. The
Ministerial Oder had mixed results, due to unscrupulous employers who found a way to
circumvent the system and profit from it. One method of doing so is by confiscating
employee bankcards and withdrawing from their accounts atAwilireidinialso mentions
this as alsortcoming in the WP These factors make it much more difficult to assess the
actual salary that an unskilled foreign worker receives. Although there are drawbacks,
guarantees such as those promised by the WPS, are critical for migrant workers who have
families depending on their salaries and remittances. For some, not earning the promised
wages compels them to remain in the country for a longer period of time than their
contracts or visas allow, in order to earn a return on their migration investment, th
putting them at risk of detention, arrest, or deportation.

61 Agunias,supranote 20p.5.

%2 witnessed this practice firstand at a local automated bank machine.
%3 Ray Jureidini (2018Wage Protection Systems and Programs in the G&®ligration to the Gulf;

Policies in Sending and Receiving Countries, p.21. Gulf Labour Markets and Migi@tiviv), Gulf
Research Centre, Cambridge.



It is difficult to obtain recent figures for the exact wages unskilled migrants receive
due to the reasons mentioned above, alth
most of the unslled, semiskilled, and skilled categories remained stagnant during the
second hal f%Aothe same 8melti8 @Bts of migration have increased, as the
prices for accommodation, travel and work documents have risen, meaning that migrants
areable to save less. In their study for KNOMAD, Abella and Martin found that on
average, workers from India pay $1248 in expenses for their migration to Kuwait, which
theydve estimated to be ab o &whilewodkersdromd a |
Bargladesh pay $3136, or nine months of their wa8iasd workers from Sri Lanka pay
an average of $352 or about one month of their w¥{g@svernments in labour exporting
countries have little influence on the actual wages received by their nationalse despit
conventions or MOUs. A recent example of this is when the government of the Philippines
insisted on decent wages for their nationals in Qatar, the Qatari government imposed a
recruitment ban on their worke?$0One reason for this is due to the availapitif cheap
labour supply from other loncome, labour exporting countries, which allows Gulf States
to view migrants as disposable or interchangeable. On the other hand, Ruhs points out that
if migrants were granted their economic and social rightsiéeld in UN and ILO
conventions, such as the right to equal wages with nationals, it would come at a greater
cost to the employer, and fewer migrants will be hired. Conversglimiiing the rights
granted to migrant workers, employers face lower casis.are able to hire more
mi grants. He states, Aif the State stipul
low-skilled migrants, employer demarahd thus the number of new migrants legally
recruited for lowskilled jobs can be expected to bmwver than what it would be if
mi gr ant s h a % Despiterteercosts, ungHileddaboders remain willing to
migrate to Kuwait in the hopes of earning higher wages than in their home countries.

2.5.3 Unions

Even though Kuwaiti law permits expatriate workers to join unions, the law is
discriminatory toward unskilled foreign workers in a variety of ways. Expatriate workers
are only allowed to join trade unions if they have been working in Kuwait for five a& mor
years, hence ruling out unskilled foreign laborers, who are ont&rortcontracts.

Expatriate workers are also denied voting rights and prohibited from holding leadership
positions in unions, which means that their views and concerns are more afteotha

ignored. Moreover, Kuwaiti law stipulates that any union must have at least 100 members,
fifteen of which must be nationals; in the case of the majority of unskilled foreign laborers
who work as c¢cl eaners and st available fostheméop er s
join due to the lack of Kuwaitis working in these fields. Organizations such as the ILO

have criticized this requirement, and urged the Kuwait government to reduce this

64 Zachariaket al.,supranote 6,p.169.
% Manolo Abella and Philip Martin (2014Key Findings from KNOMAD Pilot Surveys in Korea, Kuwait,

and SpainGlobal Knowledge Partnership on Migration and Development.

®® Ibid

*" Ibid

% |TUF (2014).The Case Against Qatainternational Trade Union Confederation Special Report, p.25.
[Online] Available from:https://www.ituccsi.org/IMG/pdfithe case against _gatar_en web170314.pdf
¥ Ruhs,supranote 2,p.11.
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requirement, and encourage more foreign laborers to join uMdtisout any trade union
support, unskilled migrants have limited means of redress when facing maltreatment or
abuse. Furthermore, this requirement coni
Protection of the Right to Organize Convention, which Kawatified in 1961. Article 2

of that Convention guarantees workers thi
wh at s d°@hed ® Digest on Freedom of Association explains that this means
Afreedom of associationéwidt haste ddionc oicmiul
nationalityénot only to workers in the pi
servants and publ i c d'dditidnalye Kuwait pas alsp eatfied i n
the Right to Organize and Collective Bargain@®gnvention, which protects migrant

workers against any union discrimination.

Without the assistance and support of a union or a government monitoring agency,
workers are forced to deal with such issues on their own. While some choose to remain
silent andsubmissively accept these conditions, others decide to leave their jobs and find
work elsewhere, well aware of the illegality and risks of doing kese laws were
designed to protect migrants and unskilled foreign workers and to ensure standard working
and living conditions, although without sufficient enforcement, this becomes difficult.

2.6 Debt

Although there are costs involved for most jobs, whether they are at home or
abroad, migrant workers face considerable costs to obtain jobs in Kuwait. These
fitr ans ac ?adrmigratisn@asts, snaydnclude visa fees, agency fees, airfare,
medical tests, transport, or accommodation, which migrants must obtain before migrating
abroad. Depending on factors such as recruitment agency fees, and countrijiores po
the price migrants pay varies according to their home countries. In general however, most
migrants report that visa and recruitment fees are the main costs they face for employment
in the GCC. (See Table 5)

1LO Freedom of Association and Protection of the Right to Organize (N0.87), 1948. [Online] Available
from:
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_INSTRUMENT_1D:31223
2

" The Case Against Qatasupranote 65, p.30.

"2Manolo Abella (2018)The High Cost of Migratiofor Work to the Gulfin Migration to the Gulf: Policies
in Sending and Receiving Countries. Gulf Labour Markets and Migration (GLMM), Gulf Research Centre,
Cambridgep.221.
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Table 5

Reported amounts paid to job brokers/recruitment
agencies and for visas

Average Fees paid to Agents
Migration Corridor Mean Median SD
Qatar India 464 477 113
Nepal 759 824 276
Philippines 495 450 280
Saudi Arabia Pakistan 273 122 379
India 49 47 24
UAE Pakistan 293 254 243
Average Amounts Paid for Visas
Saudi Arabia Pakistan 3121 2871 1515
UAE Pakistan 1740 1485 865
Kuwait Bangladesh 2324 1803 1074
India 344 9 640
Egypt 2486 2756 1502
Sri Lanka 87 0 288

Source: KNOMADY/ILO Surveys in 2015.

In his report for KNOMADIn 2016, Martin states that Bangladeshis paid an
average of $2,300 for visas and $500 for airfare, whilst Indians paid an average of $1,250,
and Sri Lankans paid an average of $32thmpared to the 2014 KNOMAD survey, these
costs remained consistent, eptin the case of Bangladesh, where the cost has decreased
in two years. Compared to a 1995 survey of Asian migrant workers in Kuwait, when
workers from Bangladesh paid an average of $1,727, Indian workers paid $900, while Sri
Lankans paid $68% these fgures indicate that, except in the case of Sri Lanka, migration
costs have not changed drastically in the last twenty or so years. Moreover, Shah and
Fargues note that many migrants report having to pay additional fees upon’arrival,
compounding the totalost of migration. According to Kuwaiti law, employers are
required to pay all visa costs, and recruitment agencies are prohibited from deducting
wages to recoup their placement fé&although this practice is common. Jureidini states
t hat @ wh egpaythe rrerditmepteasts and fees, many agencies also charge
wor kers, receivi A Nlorgoaseciment agenceswil bhedistussed
in Chapter 4.

For many migrants, the promise of high wages in oil rich nations outweighs the
rising migration costs, so they borrow heavily to finance their migration, taking out loans
with high interest rates, selling or mortgaging land, jewelery, or other assets in order to pay
these cost& These incurred debts weigh heavily on the lives of migrant wsrked in

3 Martin, supranote 18p.6.

" Shah, cited by Manolo Abella ifhe Role of Reaiters in Labour MigrationIn International Migration:
Prospects and Policies in a Global Market. Eds. Douglas Massey and J. Edward Taylor. Oxford University
Press, Oxford, 2004.

S NasraShah & Philippe Fargues (2011)troduction Asian and Pacifitligration Journal, 20p.270.

"6 State of KuwaitAct No.30 of 1995. [Online] Available from:
https://www.ilo.org/dyn/natlex/natlex4.detail?p_lang&p isn=42988&p country=KWT&p count=290
" Ray Jureidini (2014)Arab Gulf States: Recruitment of Asian Work@slf Labour Markets and
Migration, p.6.

8 Shah & Farguessupranote 75,p.270.



https://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=42988&p_country=KWT&p_count=290

many cases, forcing them to accept lower wages than they were initially promised,
delaying the time for debt repayment, and thus incurring even more costs through interest
rates.Whether migrant workers take out loans, use their own savingsmawfrom
friends and relatives, the burden of debi
established a momentum of vulnerability and dependence upon those who are employing
him.o"® Fearing that any complaints about their contracts or the nattieipfvork will

cost them their jobs, they are willing to accept less than favorable conditions without
protest.For many, there is tremendous shame in returninghomedmatp ded . Al nd
i ndebtedness is a KkK%hatcompastworkenoesiyrt conrdcts that e r
contain provisions that are different than those previously agreed Apoording to
Zachariahd6s study on workers in the UAE,

The information we collected also suggests that nearlhfitiheof the

Indian migrants have not received the same job, wages, andagm

benefits as stipulated in their work contracts. As the emigrants reached UAE
after incurring considerable expenditure to meet the cost of migration, they
have no option but to accephaw contract and work thefé.

Contract substitution refers to the practice of altering the terms of the employment which
the worker has agreed to, whether that agreement was verbal or in writing. For many
migrants, the original contract that they signedhieir countries differs from that which

they are coerced into signing upon arrival at their destinations. These new contracts are
often written in Arabic and contain terms that are less favorable than the original in terms
of working hours, wages, andjhts. Workers who wish to lodge complaints or protest
against these new contracts are often left with little option but to begin the entire
recruitment process once again, thereby incurring more debts. Otherwise, migrants may
either accept the new termsdafulfill their obligations, or transfer employers, in which

case, the fees that the sponsor paid must be returned. For some, becoming illegal migrants
or working for an employer other than the one specified on the visa entry form is the only
option to eam enough wages to support their families and pay back mounting debts.

In an attempt to regulate the employment of migrant workers, the government has
called for standardized contracts, with provisions concerning the accommodation, medical
care, transpaation, and wage protections, although Castles notes that the lack of
enforcement of these contracts has done little to protect migfdntshort, without
adequate enforcement of laws, migrant workers remain at risk of abuse, regardless of
protections irthe law.

" Ray Jureidini (2014Migrant Labour Recruitment to QataReport for Qatar Foundation Migrant Worker
Welfare Initiative. Bloomsbury Qatar Foundation Journals, p.30. [Online] Available from:
http://www.qscience.com/userimages/ContentEditor/1404811243939/Migrant_Labour_Recruitment_to_Qata

r_Web_Final.pdf

891LO (2005).A Global Alliance Against Forced LabauBlobal Report Under the Follow Up to the ILO
Declaration on Fundamental Principlend Rights at Work. International Labour Office, pg. 2, Geneva.
[Online] Available from: https://www.ilo.org/wcmsp5/groups/publieled normy--
declaration/documents/publication/wcms_081882.pdf

81 Zachariah et alsupranote 6,0.166.

82 Castlessupranote 1, p.511.
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2.7 Access to Grievance Resolution

Access to labour grievance mechanisms to address labour related disputes is a
major problem facing unskilled migrants in Kuwait. The Ministry of Social Affairs and
Labour has jurisdiction for all mattecsncerning migrant laborers, with the exclusion of
domestic workers. Its Labour Disputes Department received over 10,821 complaints from
workers in 20172 mostly regarding nopayment of wages, visa transfers, or other
contract related issues. Of theseesasnost were resolved in arbitration, while 3,173 cases
were referred to the couis.

In cases of labour disputes, migrants have limited options for resolution. Lack of
awareness of their rights, as well as language barriers, prevent many from reporting
disputes. Under the sponsorship system, if a migrant wishes to change his employer for an
reason, he must first obtain a release form from said employer, without which their visa
will be cancelled. In many cases, employers refuse to consent to a chapgesr,
leaving migrants little choice but to abscond or tolerate the current conditions.
Nevertheless, some migrants risk an illegal status in order to obtain better work. As Taran
and Geronimi state, fin eff eircbheingaiforeigrerd di t |
such as language, knowledge of procedures and social codes, irregular status would be the
most important barrier to access judicial institutions, due especially to fear of detention and
e x p u | ®3As famas the authorities are cenged, an irregular or illegal status
effectively means that a migrant has forfeited their rights under the law, and is subject to
deportation. Additionally, the sponsor shi
makes it difficult to compel employers ¢omply with their obligations under the law.

2 8 International Treaties/Conventions

The UN and the ILO have both outlined basic standards for the workplace which
include health and safety, hours of work and rest, annual leave, overtime pay, and living
conditions, among other standards. Over the years, Kuwait has ratified several important
conventions and treaties pertaining to unskilled foreign workers. The ILO Social Policy
(Basic Aims and Standards) Convention was ratified by Kuwait in 1963, and&scl
Article 11 concerning wage rights. It st
ensure the proper p &Yhsearitle ispértinent for malea g e s e
laborers, many of whom are illiterate and unaware of their wage rights agrtvdive
contracts they signed. Furthermore, Article 29 of the New Private Sector Labour Law
states that all contracts shall be in the Arabic language, with translations if available, but
the Arabic language contract is considered offitiém essence, th Convention seeks to
ensure that workers are aware of their wage rights, in which case, Article 29 should be
amended to include official t r aDedarasoh ono n s

8 U.S. Department of State (201Qountry Report on Human Rights Practices. [Online] Available from:
https://www.state.gov/documents/organization/277495.pdf
84 ||
Ibid
% Taran & Geronimisupranote 44, p.14.

%1L0 Social Policy (Basic Aims and Standards) Convention, 1962, (No.117). [Online] Available from:
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100N0O::P12100_ILO CODE:C117
87 State of Kuwait New Private Sector Labour Law, 200g.15.
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Fundament al Principl es maits MenfRer §thtds o reapect Wo r |
and promote principles and rights in four categories, whether or not they have ratified the
rel evant &dheseenntiplesinckide dhree which are applicable to unskilled
mal e | aborer s: A ( and the¢ effexteselrecognitoh of thesrighwto i at i
collective bargaining; (b) the elimination of all forms of forced or compulsory labour; (c)
the elimination of discriminati%AIILONn res,|
Conventions are meant to applyaibworkers, irrespective of nationality, skill level, and

in many cases, migration status.

Kuwait has not ratified the Migration for Employment Convention of 1949
(No0.97), and amongst the major labour exporting countries mentioned in this thesis, only
the Philippines has ratified it. This Convention, the Migrant Workers (Supplementary
Provision3 Convention, 1975 (No.143), and their accompanying Recommendations
embody the principles of equality between nationals and migrant workers that the ILO
strives for, and that Member States agree to by joining the ILO. These conventions set out
details reglating the full migration process, including contract conditions, as well as other
measures to facilitate the integration of migrants in their country of employmenaras
andGeronimi note, these Conventions,

Provi de a c¢ o mphbrasheedinidondnebfegd baaisd far e s
national policy and practice regarding Aoational migrant workers and
their family members. They thus serve as tools to encourage States to
establish or improve national legislation in harmony with international
standards. Theare not simply human rights instrumefits.

In ratifying these conventions, Kuwait may begin to implement a comprehensive national
policy that offers greater protections for migrant workers than the current one.

There are also several important UN coniard that Kuwait has ratified, such as
the International Convention on the Elimination of Racial Discrimination (ICERD), and
especially Article 3 of that Convention which condemns racial segregation. The
International Convention on Economic, Social, andtu®al Rights (ICESCR) is also
relevant, as it includes Article 8 which pertains to trade unions. In regards to the ICESCR,
the Kuwaiti government stated that

Although the Government of Kuwait endorses the worthy principles
embodied in Article 2, paragrhf2, and Article 3 as consistent with the
provisions of the Kuwaiti Constitution in general and of its Article 29 in
particular, it declares that the rights to which the articles refer must be
exercised within the limits set by Kuwaiti laib.

The Kuwaiti government also declared reservations regarding the International Covenant
on Civil and Political Rights which it ratified in 1996, stating,

8 L0 Declaration on Fundamental Principles and Rights at Work (1988). [Online] Available from:
Qgttps://www.iIo.orq/declaration/lanqen/index.htm

Ibid
0 Taran & Geronimisupranote 44, p13.
L UN ICESCR Declarations and Reservatidi@nline] Available from:
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Interpretive Declaration regarding Article 2, paragraph 1, and Article 3:
Although the Government of Kuwait endorskes worthy principles

embodied in these two articles as consistent with the provisions of the
Kuwaiti Constitution in general and of its Article 29 in particular, the rights
to which the articles refer must be exercised within the limits set by Kuwaiti
law.%?

By submitting these reservations, the government has continued to ratify treaties and
conventions with the knowledge that they will not be enforced according to their intent.

2.9 Conclusion

The roles and statuses that unskilled male laborers oeatiuy the labour force
in Kuwait are dependent on many factors, but one thing is certain: their presence is crucial
to the countryds economic and structur al
Kuwai tds | abour sect ortheacoudtryto yevalop largegple s o ,
projects, infrastructures, and services that are essential for a modernsteatiédrowever,
they live isolated from the local population, with no hope of assimilation. Despite the
positive aspects of labour migratisach as increased wages and better opportunities, a
significant number of unskilled male migrants continue to face unnecessary adversity and
abuse in Kuwait. These include low wages and subsequent debt incurrence, poor working
and living conditions, lackfadequate legal protections, discrimination, and denial of
certain freedoms such as the right to organize and join unions. These conditions contrast
sharply with those of the national population, creating a disparity between the treatment of
citizens andhon-citizens, which is unacceptable under international labour standards. As
temporary workers, they have limited legal rights and face a great deal of disadvantages,
which contribute to their discrimination and social marginalization. Their role intberda
sector is unacknowledged and they are viewed as a necessary evil, as opposed to an
essential part of the labour force.

Even where laws exist to protect migrant workers, in many cases, they are unaware
of those laws due to the fact that they are moperly enforced. For example, laws
concerning working and living conditions are rarely enforced, with the result being that
workers are living in inadequate conditions. Also, workers are denied the freedom to
change employers, regardless of the circuntg&tsynare denied access to unions, have
limited access to grievance resolutions, and are hindered by a racially based system of
wages.
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Chapter 3

Domestic Workers

3.1 Introduction

Domestic workers represent a significant amount of the labour force amongst unskilled
foreign workers in Kuwait. Tied to their employers/sponsors through the same sponsorship
system that applies to unskilled male laborers, the domestic workers refarrékiso

thesis are liven workers who reside in the residence of their employer/sponsor. Until
recently, these workers were excluded from the national labour laws, essentially leaving
sponsors to impose restrictions as they see fit. Domestic workensitbespread

discrimination and abuse during their recruitment, employment, and often, their return
home. In addition, the isolated nature of their work often prevents them from seeking
grievance resolutions in case of employment disputes of any kindcHdgser will focus

on the lives of domestic workers in Kuwait under the current sponsorship system, and the
ways in which that system has led to a situation of forced labour, contract slavery and debt
bondage through poor enforcement of existing laws.

3.2 Background

The 1 LO defines domestic work as dAwor |
houseRahds addomestic worker as fiany pers
empl oy ment ° Doiestic lalooor seprésents the largest category of
employment for female migrants seeking work in Kuwait. Latest figures indicate that as of
November 2017, there are 677,000 domestic workers currently employed in RUwigit;
the majority coming from India, the Philippines and Sri Lanka. They are a fixtanesh
Kuwaiti households, as well in the households of many foreign residents. A report by
Human Rights Watch compared the rise in the presence of domestic workers in past years
and states that Ain 1965éonly one thehous al
countryéBy 1989, Kuwait hosted between 1
workers. By 2009, the number of d¥mestic
Whereas in the late 1970s, only about thirteen percent of households employed a domestic
worker?” today, it is estimated that 90 percent of all Kuwaiti households employ a

3 1LO Domestic Workers Conveinon No.189, 2011. [Online] Available from:

Q}tps://www.iIo.orq/dyn/normlex/en/f’?p:NORMLEXPUB:lZlOO:O::NO::PlZlOO ILO_CODE:C189
Ibid
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annually/
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domestic worket?A's Mo y a damestidsendce shifted from aristocratic privilege to
bourgeoi s *“artliotwli mme rpte,opl e who previously
workers to employ one or more.

Their entry and presence into Kuwaiti households has allowed nationals, especially
women, to increase their participation in the national workforce. This rtbe inumber of
domestic workers has enabled Kuwaiti women to become more active in the workforce,
earn higher degrees, and participate in other activities that take place outside the home
such as entrepreneurial businesses. In 1965, there were 1,002 ehileyabti women in
the labour forcé® by 1985, there were 24,422 employed wortfémnd today, there are
216,314 employed Kuwaiti women in the labour fof&The rise in the number of women
in the labour force correlates with the increase in the numbemaéstac workers in the
country, suggesting that as more women joined the labour force, they increasingly
depended on domestic workers. Human Rights Watch stiates, r i ng f or ei gn
workers to perform timeonsuming chores such as cleaning and chiédbas reduced the
amount of household labour demanded from Kuwaiti women, who otherwise bear primary
responsi bil i t%Freéfom the daily sherestarsd idusehol responsibilities
that previously dictated their presence in the home, Kuwaiti@vowere able to pursue
higher learning degrees, and earn wages independent of their husbands, thus granting ther
a sense of freedom that had until that time been absent. On the other hand, a 2002 study b
Shah, Chowdhury, and Shah identified other fadtoas may affect the reasons for the
employment of domestic workers, as well as factors that determine the number of domestic
workers per household. They foundthatl o me st i ¢ wor ker s were n
replace working women but also to assisstme n not i n {t%agintheabour
elderly or those requiring special care. Additionally, the study found that households that
included children below the age of six, or persons aged sixty or older, increased the
probability of employing more thame domestic worke® presumably so that household
chores, and child care can be divided among the workers. Whereas in the past, it was the
womends responsibility to tend to the chi
now designated to domestvorkers as more women enter the labour force. In this way,
domestic workers play an important role in Kuwaiti households, and in recent years, the
native population has come to rely on them for a variety of tasks. A 2015fstudlythat
participantsit hei r f ocus gr oup asdrmidKueati societpta g ht  t
empl oy a domeesvtdnc dmveosrckreirbion g ®fahdaas a fir eq

% Migrant-Rights.org. Domestic Workers Statistics. [Online] Available frbitps://www.migrant
rights.org/statistic/domesticworkers/
% Jose C. Moya (2007pomestic Service in a Global Perspective: Gender, Migration, and Ethnic Niches
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fi n e c e¥®FHe sayne siudy found that most respondents indicated that the size of the
house, and the fathat both the husband and wife were employed played a role in
determining the amount of domestic workers neeffed.

Although neither study found that the cost of hiring a domestic worker was either a
deterrent or an incentive, it is important to note thase costs have changed in recent
years. In the years before standardized contracts, the Domestic Workeg{2016)yand
MOUSs with labourexporting countries, most domestic workers were not entitled to a
minimum wage, although a suggested wage wasrdited by recruitment agencies. Thus,
domestic workers were affordable for the majority of Kuwaiti househd?ds.recent
years, however, as more rights are granted to domestic workers through standardized
contracts and minimum wages, the costs of hiringkess has increased.

3.3 Description

According to statistics provided by the Public Authority for Civil Information, as of
2017 there are a total of 87,379 female workers employed in the private sector who are
from Asian countries'! (See Table 6) As mentioned earlier, statistics from various
ministries classify workers only as Kuwaiti, or nknwaiti, which makes it difficult to
determine the exact number of migrants from the three main-éadparting Asian
countries: India, Banglash and the Philippines. In a similar way to male laborers, the
motives for domestic workers seeking employment in Kuwait are many, but center around
earning a higher wage than they would earn in their home countries. Their need for a
steady income,aswel as a place to |live, coupled wi
low-cost, livein domestic help, creates a seemingly mutually beneficial arrangement. The
reality, however, is quite different.

197 1bid
198 |hid
191pid
119 Shahet al.,supranote 12 p.264.

1 State of Kuwait, The Public Authority for Civil Information (201Approaching Workers by Sector and
Nationality Group and GendefOnline] Available from:file:///C:/Users/DINA/Downloads/adefc0e$H3b
41ac9d5ad010098fd6bf.pdf
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Table 6
Employment By Occupation and Sector

The choice fillters chart and reports: June - 2018
Nationality Group: Asian
Gender: Female

] B ~ Work Sector
- Government Sector N Non Government Sector| Unemployed|
Total | I 19,5631 347,383 99

PACI

Domestic workers are matched with themployers in a variety of ways.
Prospective employers in Kuwait visit the office of a recruitment agency and choose their
employee by browsing various folders containing briefs or resumes about the worker. The
folders are organized according to nationadityl contain information including age,
marital status, education, religion, work experience, language proficiency, and photo (see
example in Appendix 3). While some employers prefer to hire young, single women on the
basis that their naivety will transéato complacency, others prefer older, married women
who wonodét be tempted to enter into s%xual
A standar@zedlabourcontract (applicable to all nationalities) is signed, usually containing
a provision thastates that the employer may return the domestic worker to the agency
within a set period of time (usualhjnetydays) if the employer is not satisfied with the
worker. When | visited a recruitment agency in Kuwait inquiring about the process of
hiring a domestic worker, one of the questions | asked was regarding the amount of time it
would take for the worker to aaplete all the paperwork and arrive in Kuwait. | was told
that the process takes a few months, but there are domestic workers available who have
been returned by their previous employer
available for work withouainy delays, and were made to wait in the agency office awaiting
employment.

112 Ray Jureidini and Nayla Moukarbel (2008emale Sri Lankan Domestic Workers in Lebanon: AeQaf
6 Cont r ac tlouddl af Etlenic gnd Pligration Studies, 30, p.594.



3.3.1Who Are They?

The majority of unskilled foreign workers in Kuwait come from India, (291,660),
which is not surprising considering the close ties these two counsiiesshared in the
past. ThePhilippinesand Sri Lanka represent the other two major latexyoorting
countries. The new Domestic Workersod Law
workers is twentyone years, and the maximum is sixty years. Previmtiss law, each
labourexporting country set their own minimum ages; for example, in Bangladesh, they
must be at least twenfyve years of age, while in India, women seeking domestic work
must be at least thirty years old. The majority of workers fémuth Asia are either
unskilled, or lowskilled,"**while those from the Philippines are usually sskilled, with
a high percentage reporting high scHbtqualifications™*®

Currently, there are (163,006) Filipino domestic workers in Kuwait. Migrant
women from the Philippines are unique in their status as domestic workers for several
reasons. Although the Philippines does not have a shared history with Kuwait in the way
that India does, inthe 1970sthé i pi no government 6s aggr es:e
temporary workers to countries in need proved very successful in the Middle East, and

Kuwait was no exception. As Tyner states,
employment program has been maintairted large degree, by its aggressive marketing
strategy of its workers as a "Domestic and d

workers from the Philippines are in great demand among those living in Kuwait and
seeking domestic help. Their English flugnas well as the training they receive, equips

them with certain skills that are valued by employers. According to thatour Attaché

in the Philippine Embassy in Kuwait, Mr. Leopoldo de Jesus, prospective domestic
servants receive training in basicuse cleaning, laundry, babysitting, as well as an
introduction to Arab culture and some basic Arabic phrases and vocabitl@ourses are
developed by the Philippines Overseas Employment Administration (POEA), in
cooperation with the Technical and Skills\@lopment Authority (TESDA), to develop

skills and enhance knowledge, as some workers come from rural areas and are applying fo

113 Arab Times (2018)Kuwait Spends KD 1.02B on Domestic Workers Annuafyil 27. [Online]
Available from:http://www.arabtimesonline.com/news/kuwafiendskd-1-02b-on-domestieworkers

annually/
114 Rakkee Thimothy and S.K. Sasikumar (20 igration of Woma Workers from South Asia to the Gulf

V.V. Giri National Labour Institute and United Nations Entity for gender Equality and the Empowerment of
Women, p.20. [Online] Available from:
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work in more urban and technologically advanced countries. These courses offer pre
departure orientation services (PDOS), podtarrival orientation services (PAOS). While
many benefit from the PDOS, not many Filipinos take advantage of the PAOS. According
to a study conducted by Naufal and Malit
domestic workers did not participatetinh e~ P*Rad®&anly visited their embassy in

cases of labour disputes or to update passports or travel documents. the great

demand for domestiworkers from the Philippines, the Filipino government has been
successful in negotiating with the Kuwajbvernment a lgher minimum wage for

domestic workes.

Sri Lanka is one of the main labeexporting countries to the GCC countries,
according to a 2007 report published by H
women migrate to the Middle East@smestic workers each yedf* Many migraten the
hope of finding better options to support themselves and their families at hasne.
estimated that the majority of Sri Lankan women who migrate for employment are mainly
housewives who have not previtubkeld employment and who hope to directly contribute
t o t heifinandest?Min d simdas program as that conducted in the Philippines, Sri
Lankans wishing to work in the Middle East are required to attend a training course which
offers courses orahguage, culture and customs of the country, as well as counselling
services aimed at teaching coping mechanisms for different situdticaddition, all Sri
Lankans wishing to work abroad must obtain health insurance; this insurance covers
illness, acalents or death both at home and overs&®ince 1996, the Sri Lankan
government has made it compulsory for nationals intending to work abroad to attend pre
departure orientation cours&8 The Sri Lankan Bureau of Foreign Employment (SLBFE)
organizes a }glay training course in basic housekeeping and other services aimed at
women seeking work in the domestic labour sector, especially those seeking work in GCC
countries. Training courses $uas these are crucial to prepare Sri Lankan domestic
workers for the work they will be expected to perform in Kuwaiti households. It is
important to note however, that only a few hours of thedyptraining course are devoted
to the rights of domestic sants abroad, which is just as crucial to their experience as the
acquisition of household skills. In general, however, migrants who attended these pre
departure orientation programs faced fewer difficulties upon employment in Kuwait, than
those who did ot attend. According to Thimothy and Sasikumar, those who did not
participate in these courses had Avirtual
migrated, no idea about the customs or manners of that society, and no specific skills or

120 Eroilan T.Malit Jr. and George Naufal (2018ysymmeteric Information Under the Kafala Sponsorship
Syst em: |l mpacts on Foreign Domestic Workersd | ncc
International Migration, 54p81.
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trainingh performing jobs in affluent HD mes h
Training courses have the potential to prepare migrants for the work they are about to
embark on, thus equipping them with the necessary tools to aid them in their jobs abroad.
Thesetraining courses are valuable and not only prepare workers for domestic labour, but
also make them more souggfter. Fernandez reports that orientation sessions for

Et hi opi an domest ioch evdd reknecres aenndp hsausbisZ@and/fi e n
offer  gui dance on good practices. They enco
employers, maintain personal hygiene, perform her duties diligently, respect the religious
observances of her employers, and caution her against stealing, lying or exposodyher b
to the view of mal e me @t Byrnstilimgfaluessuchas mp | o
these, orientationourse function to promote the concept of an exemplary worker who

will serve as an example of the type of workers latsmnding countries acapable of
providing. The skills that migrant workers acquire during orientation courses make them
more sought after in the labour market of labmgeiving countrieddarzig stateshat,

Aempl oyment agencies make usrdotheheedsbfithe sy
market and to target their clientele. Providing special profiles arguably makes better

6 ma t c'f A lsievarciy of nationalities exists wherein wages are set according to
citizenship. This hierarchy comes about from a variety of regsoainly due to each
government s ability to |l everage a cert ai
The Domestic Workers La2016) does not specify a minimum wage amount, So
governments of labotsending countries set those amounts in the stazédrdontracts

each sponsor must sign. Presently, the minimum wage for domestic workers from the
Philippines is set at KD 12%400) per month?°for those from India, the minimum wage

is set at KD 55 (approximately $181)and for workers from Bangladests set a KD 50
(approximately $164). Essim and Smith reported in 2004 that, in general, workers from
Bangladesh earned less than other migrant workers in Kifkait.

As in the case of male laborers, domestic workers spend a great deal on acquiring
visasfor work in Kuwait. In 2004, Essim and Smith estimated that, on average, domestic
workers spent $400 on expenses related to employment in Kidfai2016, KNOMAD
data indicates that migrants pay an average of $1,900 in costs, with workers from
Bangladesipaying the highest costs, on average of $3,100, Indians paying $1,250, and Sri
Lankans paying the lowest costs, an average of $32Mese costs include travel
expenses, recruitment agency (and in some casesgguis) fees, and visa or other

125Thimothy& Sasikumarsupranote 22 p.35.
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administratve services costs. Similarly to male laborers, domestic workers often resort to
selling assets, borrowing money from friends, relatives, or moneylenders, taking out
mortgages or other means in order to procure employment visas, which means that they to
erter into employment already heavily in debt.

3.32Why Do They Come?

Typically, women who migrate for domestic service do so in the hope of a better
life. In this way, they are like male unskilled workers and theirdiigect that was
discussed in Bapter 2. They are motivated by job opportunities and wages higher than
those that are available in their home countries, so that they are able to provide a better
living for their families, such as purchasing a home, providing care for elderly relatives,
higher education for their children. The decision to migrate is most often their own,
optimistically hoping to learn new skills and earn enough to fulfill their life projects or
goals. This may include higher learning for their children as mentionee albaying or
building a home for their family, caring for sick or elderly relatives, or simply supporting
themselves independent of their families. As Harzig stteso men mi gr at e i r
service because they see the need and the opportunitanagifity provide for the family.
More often than not, they are in control over the decision to move and are supported by
fami |y eéTimdbirabilisy ofthese wometo earn enough in their native countries
in order to provide for their families is themary reason for migration. In the case of Sri
Lankan domestic workers for example, the wages promised to them for work abroad,
especially in the Middle East, are far greater than any salary they could hope to obtain in
Sri Lanka™*® This income disparitylpys an important role in the lives of migrants, and is
a large part of the reason that however abusive or unbearable their work conditions may be
they will endure them for the sake of providing for themselves and their families. On the
other hand, Jureidi andMoukarbel have noted that an unstable family or marital life
plays an i mportant part in the decision |
women who travelled for work [outside Sri Lanka] were pushed by the poor lifestyle at
homeandthetaus e of a d r*ianindicatiomthasntgratiod is also seen as a
way to escape maltreatment.

Most domestic workers migrating to Kuwait do so through recruitment agencies.
As most of the large recruitment agencies are located in large towegiasdsubagents
are relied upon to recruit workers who live in rural aréaMore often than not, they are
given incorrect or misleading information regarding the nature of their employment, and
are charged excessive fees from both receiving and semdingtment agencies, as in the
case of male laborers. Not only does this lead to debt incurrence, but also makes them
vulnerable to employers who wish to recoup the fees they paid recruitment agencies by
deducting them from t thatisiNepal but mobuscomnomyie s ,
Kuwait. More importantlythe contract substitution discussed in the earlier chapter gives
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way to contract slavery, where contracts cease to be binding and employers feel free to set
the terms themselves. Bales defines contract slavery by stating,

Contract Slavery shows how modern labour relations are used to hide the
new slavery. Contractsacef f er ed t hat guarantee e
the workers are taken to their place of work they find themselves enslaved.
The contract is used as an enticement to trick an individual into slavery, as
well as a way of making the slavery look legitim&te.

These norenforceable contracts provide a cover for unscrupulous agencies and employers
to lure workers with promises of high wages and guaranteed rights, but in reality, their lack
of enforcement renders them ineffective.

34. Life and Work

As domestic wdters are on shoterm working contracts, they are barred from
migrating with their families. Often, domestic workers leave behind young children who
are left in the care of relatives. Before the Domestic Workers(Rado6)clearly stated
that domestic wdkers are to be granted an annual leave for each year of their employment,
many sponsors denied workers this right, with the consequence that some domestic
workers did not visit their families for
migration are under documented, so are its hidden costs. In the Philippines, migration is
known as t he @%The perponahamst td their éamities ié great, with many
children growing up without their mothers. For many though, this is the onlyectiwy
have in order to support themselves and their families.

3.4.1 How Do They Live?

For domestic workers, the employer6s I
also their home. There are no guidelines in place that set specific standardgualithe
of a domestic workerdés room or |iving qu:
must be fiadequateo. Most of the women | |

or a room shared with another female domestic worker, and a sepahat®imtbut some
women were only given a bed or mattress in a small designatetf Hugmn arriving at
their employerds home, it is up to the el
previously signed in regards to working hours, hours and dagst and other

stipulations. A report from Antslavery International states that:

Live-in domestic migrant workers are purely seen as coming to the family
to serve them, and their servile position is4megotiable. The employers
often see the workesan economic commodity on which they have spent a

138 Kevin Bales (2012)Disposable PeopleUniversity of California Press,0s Angeles p.20.
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|l ot of money. Therefore, the empl o
working conditions are set accordingfy.

Conditions differ according to households and throughout my research and interviews, |
have found it difficult to find a pattern that determines how domestic workers are treated

based on their employerdés age, sex, educ:
geographical location within Kuwait, or average household income. The conactonis

that in an employerdés home, domestic wor |
only their families, but any soci al conn

in an environment of relative isolation and lower level of socippsett networks resulting

i n psychol o HfiRestittioniofstmiementiiscommon, and most domestic
workers are forbidden from | eaving their
For those given a day off, they are permitted to leave theelor a few hours to attend
church and socialize, but almost always, a curfew i§'3&t.some cases, employers not

only forbid domestic workers from leaving the residence, but lock them in to prevent them
from escapingDomestic workers reported feelitigpped and worried in case of fire or

other emergencie$? Conditions such as these further contribute to feelinghysical

and psychological isolation.

Essim and Smithodés study shows that thi
their research waed in households with four or more inhabitants, working an average of
78-100 hours per week, with only one or two days of rest per ntéttithough they are
classified as unskilled laborers, domestic workers are expected to have a variety of skills
rangng from childcare, caring for the elderly and administering medications, to cooking,
cleaning and ironing. Despite this, there are no job descriptions for domestic workers
specifying the tasks that the worker is expected to perform. Even in cases where the
domestic worker thinks she has signed a contract for a specific job, she may learn that
upon arrival she is expected to sign a new contract with different terms.

3.4.2What Do They Do?

Besides the physical isolation and lack of privacy, thera &est of other issues
that negatively affect the mental and physical health of domestic workers. Their duties and
chores differ from one household to another, but for the majority, the sheer amount of
work required of them is excessive. A report by HurRaghts Watch describes this work
in greater detail:

A domestic workerds daily workl oad
l'imit, including cleaning her empl ¢
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Context of the Middle East and Gulf Regif@nline] Available fromhttp://www.antislavery.org/wp
content/uploads/2017/01/traffic_women_forced labour_domestic_2006.pdf

142 Nasra Shah (2004%ender and Labour Miration to the Gulf Countrieseminist Review, 77, p.184.

143 |nterviews with currently employed domestic workers, 2010.

144 Faiz Omar Mohammad Jamie & Anwar Hassan Tsega (2Eti6ippian Female Labour Migration to the
Gulf States: The Case of Kuwaifrican and Black Diaspora: An International Journal, 9, p.12.

145 Essim& Smith supranote 24p.52.


http://www.antislavery.org/wp-content/uploads/2017/01/traffic_women_forced_labour_domestic_2006.pdf
http://www.antislavery.org/wp-content/uploads/2017/01/traffic_women_forced_labour_domestic_2006.pdf

including sweeping, vacuuming, mopping, dusting, cleaniotjiphe

bathrooms, washing the exterior of the house, cleaning the yard, and
washing windows; cooking three meals a day; preparing snacks for family
members on demand; washing and irol
caring for multiple children, includg providing care for infants, escorting
children to and from school, feeding them, bathing them, and putting them

to sleep; caring for elderly, sick, or disabled family members; and washing
family cars.*#®

Schedules such as this leave little room fot, r@sd although these tasks are not a
requirement in every household, it sheds light on the range of duties domestic workers are
expected to perform.

Whilst most domestic workers are expected to be on call twentyhours a day,
some of the domestic wkers | interviewed have a schedule in which they have at least
two to three hours of rest in the afternoon, and a certain time during the night when they
retire*” Others were forced to work from dawn until night without rest, while others were
expected tepend nights looking after babies or elderly employers. Essim and Smith
indicate that the majority of domestic workers work an average of 101 hours per week,
suffer from sleep deprivation, and do not receive a day of ¥&Bhese conditions fit the
criteria of slavery, or forced labour, as domestic workers have little choice in determining
their working hours or conditions. As Bal
the particular products they make as in their sweat, in the volume of weekzag out of
t h e'ffiOnice again, the lack of knowledge of their rights, or the terms of the contract
they signed, places domestic workers in a very fragile position, completely at the mercy of
their employers.

In some households, domestic workers endurenstant threat of violence in the
shape of physical or verbal harassment. They are subjected to criticism, belittlement,
yelling, and other aggressibehaviour Without a passport or the means to escape, many
domestic workers tolerate appalling situations in order to earn a salary. Unlike
conventional workplaces, which are more easily monitored for legal violations, work that
takes place in the home is diffictito over see or inspect. As
for the predominance of female abuse and exploitation revolve around migrant work sites.
Women,ceteris paribusare employed predominantly in isolated sites, such agrlive
domest i'®Mangtime sdin the case of domestic wi
privacy, especially in the home, takes precedence over the rights of domestic workers, who
are in many cases foreign. As Manuela Tol
Department, states iver i fying compliance with the
more difficult than in a factory or another more conventional workplace. A great deal of
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i nnovation and ¢t Asaftyet, Kiwaityhasins mechargsms im pade. tod
facilitate monitoring of any kind for domestic workers.

3.5 National Laws

Legally, domestic workers in Kuwait and in the Gulf states in general, share several
important characteristics. They are all governed by the sponsorship system, which means
that they a& unable to change employers for whatever reasons, and they are unable to
enforce contracts as they are either unaware of the terms or coerced into contract
substitution, as discussed in the previous chapter. Furthermore, they are unable to organiz
or join unions, are highly dependent on the attitudes of employers and authorities, and are
subject to a variety of abuses. As Hamill statee,ven i n t he best of
systemdé still cultivates a mas dworkérssamgev an |
the personal relationship between two individuals and their capricious moods serves as the
basis for a migrant domest i*®Domestcwakerdare | e
not seen as employees, in the sense that their work tiakesip the sanctity of the home,
instead of a traditional workplace or office, blurring the emplayraployee relationship.

For these reasons, it is very difficult to enforce laws or preform labour inspections as in the
case of unskilled male laborers.

35.1New Domestic Workers Labour Law 2015

Before the Domestic Workers Law of B)ktandardized contracts were the only
legal rule that applied to domestic workers. As in the case of unskilled male laborers,
embassies issued their own versionstahdardized contracts. (See Appendiki3 The
standardized contract was first implemented in 2005 by a decree from the Ministry of
Interior, which required all licensed domestic labour agencies to present a standardized
contract prior to recruitment. Tle®ntract contains provisions requiring anyone wishing to
sponsor a domestic worker, to provide the following:

Payment of all agency feéArticle 4)

Payment of all medical costarticle 9)

Rest periods of one hour for every three hours of article 22)
One month of paid leave per ydarticle 22)

= =4 =4 A

The contract period is usually between two to five years, after which, workers must apply
for an extension, or depart the country. The standardized contract must be signed by the
domestic worker, the empjer, and the recruitment agent in Kuwait. It prohibits

employers from seeking reimbursement from the employee for any of the expenses the

BlILO (2012).Domesti c Work i s no .lGning Availate frindomesti c | ss
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employer has paid to the recruitment agency, which includes the withholding or deduction
of salaries. As per the relgtions of the sponsorship system, the standardized contract is
only valid with the sponsoring employer, and transfer of employment is forbidden. If a
domestic worker wishes to transfer her sponsorship and seek a different employer, she will
have to leav&uwait and apply for another work visa. If the worker leaves or is fired by

the employer, she will be deporteh some instances, recruitment agents allow an

employer a one hundred days trial period with the domestic, with full money back if the
employeris not satisfied. If the worker is not satisfied, their choices are either to return to
the agency if the employer agrees to end their trial period early, otherwise, they can
abscond to the embassy if the employer refuses to return her to the ageniytiauact

that the majority of employers still retain the passports of domestic servants even though it
is illegal to do so, workers have little or no option but to abscbimel.contract also sets the
minimum wage at KD 40 (US $139), which is signifidgmower than the KD 60 (US

$207) minimum wage that was instituted for private sector workers in the Labour Law of
2010. This discrepancy is yet another example of the discrimination that domestic workers
face within the Kuwait legal system. Furthermohe kack of enforcement of these

contracts gave employers complete discretion involving salaries. Whether or not they
choose to pay the minimum set forth in the contract is up to them, and whether or not the
domestic worker chooses to accept the termsyskebemployer, regardless if those terms
match those in the signed contract, is also up to them; there were no provisions for the
monitoring of contracts, or penalties for breach of contract. Without enforcement, these
contracts offered little protectidor domestic worker®Bales refers to these types of
contracts as b'¥duew théfacetasaitis véry difficuit ® ensuve, that
employers are actually adhering to the terms in the con&adtreidini and Moukarbel

stat e, 0td do axtstisanore or fess irrelevant if they are not supportable in law or

if the legal system and agents of law prevent real access to legal remedies for breach of
contracts and vi oTatthe trme shough theseusmmdardized g ht s .
contracts offered domestic workers protections that wereaxiastent in the labour law.

In 2016, the Domestic Workers Law entered into force, essentially transferring all
the stipulations found in the standardized contracts into a separatdemitment
agencies are prohibited from charging domestic workers any fees, or housing any workers
in their offices, which were often used as holding areas for workers who were returned by
their employers within the allotted trial period. As well as plong suitable
accommodation, food, and medical treatment when necessary, employers are prohibited
from deducting any portion of a workerds
retention has been a customary practice in Kuwait for a long time. In 1983Gva
reported that Athe keeping of passports |
although not based on any written legal requirement, was explicitly recommended by the
Mi ni stry 8AHumantRightsiWatch réport states that, althougbGy decree
by the Ministry of Social Affairs and Labour prohibited the confiscation of passports, it did
not apply to domestic workets? As mentioned in the previous chapter, it became
customary practice for empl o yassposts, antintkeu wa i
case of domestic workers, many times this is done with the intention of keeping the
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passport safe. However, according to a 2015 study by thesku@e employers have other
motives for confiscating war kersdé passpol

Withholding of the passports of domestic workers was perceived as the
norm; there was consensus among respondents that this must be the
practice. The reasons expressed for withholding passports varied from the
belief that it was not their right to lbtheir own passport, to making sure
that they did not commit a crirt’

Without their passports, domestic workers would presumably be deterred from committing
crimes since they would not be able to depart the country.

The inclusion of domestic workergthin the labour law is an improvement on the
dependence of contracts to ensure the protection of this group of workers. With clear
stipulations on penalties for contract infringements, both employers and domestic workers
are aware of their responsibilisi@s spelled out in the law, not as they may see fit. For
example, under the new law, domestic workers must not be made to work more than
twelve hours a day, are entitled to one day of weekly rest and paid annual leave. All
employment contracts must betih e wor ker 6s nati onal | angu
English translations and must be signed by the employer and employee. Additionally, a
provision is included for overtime work, stating that domestic workers have the right to
submit a complaint againah employer who fails to compensate for any additional hours
worked. Part two of the law includes penalties for employers who fail to pay wages in a
timely way, with workers entitled to KD 10 ($32) in addition to their wages for every
month that they areot paid>® Most importantly, the law fails to mention any mechanisms
that will monitor the enforcement of these regulations, such as labour inspections.

Perhaps one of the reasons that the law silent on the subject of enforcement, is that
any specift provisions would require monitoring and supervision from the government or
designated inspectors, which directly conflicts with laws guaranteeing citizens the right to
privacy within their homes. Allowing government inspectors to enter their homes would
recognize private homes as workplaces, a provision that elicits a great deal of opposition
from nationals, who value the sanctity and privacy in their homes. The law, and the
sponsorship system as a whole, necessitates that employers be directly respmrtsibir
staff (and their immigration status), and in the case of domestic workers, whose employers
are civilians (as opposed to organizations or companies), and whose workplace is the
empl oyer6s home, any type oeSlaemagniltndreirmagt]|
report states, fas domestic workers are |
private people who are not considered employers (and the household is not considered a
workplace), the inspection is outside the scope of thgpetencies of labour
i ns p e’®Unilthe godernment can determine a way to monitor conditions inside the
homes where domestic workers are employed, implementation of the terms set in the
standardized labour contracts, and the law itself, will contiodee ignored. As
Muhammad AAAj mi , head of the Domestic Labour
inspection, how can the ministry be sure that employers are following the new
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r egul d%Ih gememl?tide law does mark an improvement in the inclugidoroestic
workers within the larger framework of the labour legal system, and the establishment of
minimum standards for them, but its lack of enforcement mechanisms is a major
shortcoming.

Enactment of the Domestic Workers L&2016) is a significantmprovement in
the standardization of laws applicable to domestic workers in Kuwait, but it still falls
shorts of many basic protections afforded to workers in both the private and public sector.
As mentioned earlier, monitoring the actual application eflélw is difficult and
unscrupulous agents and employers continue to find ways to take advantage of the
vulnerability of domestic workers. I n f a:
of their contracts and are unable to oblige employers to@nfbe basic requirements.
Even though the contract states that employers are not permitted to demand
reimbursements from workers, many employers and agents continue to do so.
Additionally, even though the law states that domestic workers are entitieé tay of
rest per week, the contract is vague on how that day may be spent. It is almost impossible
to monitor conditions such as these. The only possible course is to identify possible cases
of abuse, and implement monitoring and inspection mechaniisimglear that the
government needs to take more initiative regarding the monitoring of domestic workers in
order to safeguard their rights.

3.6 Violations

Employed in the privacy of households, without adequate monitoring from
government agencies, abuse is rife in domestic service. As mentioned earlier, complaints
range from withholding salaries, long working hours, lack of hours or days of rest,
belittlemen, shouting and aggressive speech or behaviour, to more serious maltreatment
such as verbal abuse or rape. It is not within the scope of this thesis to list the many cases
of abuse inflicted on domestic workers, only to examine the ways in which thoss abus
occur under the confines of the sponsorship system and despite the laws enacted to protec
these workers.

For as long as Kuwait has imported domestic workers, there have been incidents of
abuse. I n the 1990s, Hu ma n wdkhogsand wom#&a t ¢ h |
domestic servantséhave fled the homes of
i n t hei r *™waVithinahe grivaeyof their households, employers are shielded from
scrutiny and are free to treat domestic workers asthey pldasé abi st at es, i
have reported suffering from more than one type of violence during the course of their
employment, and many are so traumatized by the experience that it even negatively affects
their ability to reintegrate into society uporuming home-®? In 2009, for example, HRW

%9 Migrant-Rights.org (2017)Re gul ati ons I ntroduced to Strengthen
Scant SupporfOnline] Available fromhttps://www.migranrights.org/2017/06/regulatioriatroducedto-
strengtherkuwaitsdomestieworkerslaw-offer-scantsupport/
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reported t hat -BeadimgeosgngiesenKuwaif City recéivedinmore than
10,000 complaints from domestic workers about-papment of wages, excessively long
working hours without rest, and physica,s ual , and ps y*tDuringtoegi c a
month of November of that same year, MigrRnghts reported that there were thirteen
reported cases of suicide or suicide attempts by migrant wdfkéns2009, it was

reported that an average of 2,000womenba absconded from their
every year since 199%° In addition, HRW reported that migrant workers have committed

or attempted to commit suicide every week during the years 2009 and®2Uhe. Nepali
embassy in Kuwait reports that 2,247 donwestbrkers have required rescue since 2610.
Today, reports on abuse of domestic workers occur daily and can be found in any local
newspaper. In fact, local newspapers prove to be a valuable resource for lawyers such as
Salah AtHashem, who works with emlmss and migrant workers. He states that through
the press, they discover incidents involving workers and with the aid of the victims, they
canact®®As Manseau writes, fAreports of forei
wages or sexually abused ledvecome so routine that they rarely attract attention. It is

only some of the most gruesome and shocking cases that receive any attention from the
medi a and &unfortunately, the ircilents of abuse or death have become so
common that newspapezaders are rarely shocked by them.

Many of the abuses reported involve suicide, rape and torture. Beasley states that,
Athere exists a significant and pervasi vi
of Asian maids that takes place largely w h i m'f’ in B004, Fssim and Smith
reported that Athe most frequently <cited
domestic workers interviewed (over 50%) in Kuwait was the presence of physical
(including sexual ), p¥&YWarywdrkergreporafeelingnd v e |
vul nerable to these types of abuses by t|
The isolation of their fAworkplaceo, the
financial pressures they feel all contribute to p®jogical problems. Human Rights
Watch reported that many Sri Lankan domestic workers returning home required
counselling upon their returri?

Domestic workers in Kuwait who try to escape abusive employers face risk of
criminal charges for absconding. Wha worker is reported as absconding, her residency
visa is cancelled, she is classified as illegal and an order for her arrest is issued. Considere
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runaways, some employers publish Abounty
found during the Amecian slavery erd’® This is done in order to publicize their illegal

status and warn future employers, who may also face charges for hiring an illegal worker.
This further emphasi zes many employerso
many cases, arkers are deported even if they have been abused or unpaid, and seek
redress. The employer must notify authorities when workers abscond in order to release
themselves from any possible future liability. The new Domestic Workerq2@16)
containsaprogii on meant to remedy this situatio
Department of Domestic Labour is to issue an order to temporarily extend the residence
permit of the domestic worker until a final decision is made on the complaint and until the
worker i s paid al'f" Asdnertionedraboiet theenmmber bf somplaints is
staggering, especially considering how many abuses are unreported each year. This is
understandable given the shame and stigma that follows abuse, but there is aleb a fear
the consequences of reporting abuses against employers in a foreign country. Loss of
employment, isolation and possible deportation are obstacles domestic workers may face
when subjected to abuse. Domestic workers often endure exploitation due to the
exponential debts they need to repay and the financial pressures they face in their home
countries. For these reasons, workers find it difficult to report abuses.

Some domestic workers who flee their employers due to abuse report to a local
police station. Wile this is necessary in order to avoid absconding charges, in reality,
police stations are #quipped to deal with issues regarding domestic workers. There is a
lack of an organized set of criteria that police officers must follow in cases of disputes
concerning domestic workers. Domestic workers report a range of responses and actions
when they registered complaints at police stations. The responses differed depending on
the police officer. While some officers are helpful, others simply usher the rgdreme
and refuse to register the complaint, or detain workers and either contact the embassy or
the employer. Consequently, domestic workers who seek assistance at police stations are
uncertain whether they will be helped or punished. In January 20WitKnewspapers
reported two separate incidents in which policemen or immigration officers admitted to
raping domestic workers in their custodyThese unfortunate incidents only highlight the
need for stricter laws concerning the treatment and righderakstic workers in police
detention.

In cases where a domestic worker has been raped or physically abused, the relevan
embassy personnaftecontacted. The worker must remain in the country until the case is
resolved, and is banned from seeking work. &@nomen remain in this limbo state for
months at a time. In many cases, they face couhi@rges by the employer, or may be
found guilty of adultery in cases of rape. Furthermore, the outcome of any dispute depends
on the empl oyer 6s thaywibparticpateacs contributentaward any ¢ h
type of resolution or negotiation. This puts employers at an advantage and places the
burden on the domestic worker to prove her innocence. Due to their tenuous immigration
status, the cost of filing chargegaanst employers in cases of abuse or maltreatment
remains a last resort for domestic workers.
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Although the Domestic Workers Laf@016)contains provisions for the protection
of the rights of workers, it does not contain specific guidelinesekample, that law
states that Athe employer is required to
medi ci ne and medi catl?®ittoesmat address complaints flomh o u s |
workers who claim that many employers place restrictions ondonddcooking. Most
domestic workers complain of not being able to cook their own food, and not being given
separate food they are able to prepare for themselves. They are expected to eat leftovers
from family meals or handuts, regardless of whether or tioéy enjoy the food. There
have been incidents where employers have placed locks on refrigerators to prevent
domestic workers from accessing foddin addition, it has become customary to restrict
the movement of domestic workers, even on their days off, mostly to discourage
absconding or socializing with other migrants. While the law allows for one day of rest, it
does not specify if that day musgb spent i n the employer os F
wor kerds place of employment) or i f it m

Several attitudinal characteristics in the way employers interact with domestic
workers define the experience of these workers in Kuwaitmentioned in the previous
chapter, words such as fAmigranto or A1 mmi
In fact, for many people, domestic workers are not considered workers at all, but servants.
In 2012, Mr. AkSulaimi, a delegate repregag Kuwait at a meeting of the Committee on
the EIlimination of Raci al Discrimination
describe foreign workers in Kuwait was in fact inappropriate; all foreign worker in Kuwait
were temporary workers,elnmyed f or a specific task ani
workerso6 woul d t her éYThisamly reirforcesahe attitumgtipat atl p r |
migrant workers are temporary in the country, and justifies the discrepancy of rights that
existbetwee t hem and nationals. The sponsor shi
sponsors are legally responsible for their employees, a responsibility some sponsors take t
extremes by exerting a sense of ownership over workers. Mr. Kumkah@uxrattachéat
the I ndi an embassy i n Kuwa?Pwhichrcaubes enmployersto a n
feel entitled treating workers as they please. Having paid all the fees required for her
recruitment and employment, and provided her with accommodation, food and ¢glothing
some sponsors view this as fulfilling their responsibilities as employers, when in actual
fact, there is more to the employamployee relationship than merely basic needs. The
lack of respect afforded to domestic workers based on the type of workathesds to
discrimination and abuse. Many domestic workers work under an atmosphere of anxiety,
fearing a wrong move could provoke the al
into practices that can discriminate and exploit a domestic worker. pheeseces can then
become deeply embedded i n ®®eeniasrhajds, helpers, r e |
or servants, as opposed to workers who are afforded protections under the law, many
workers continue to face maltreatment in Kuwait. As a result ahggality of the
relationship between sponsor and employee, many domestic workers fear speaking out or
compl aining, and will tolerate unaccept al
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workers are at a serious disadvantage when it comes to engadiatpgue with their
employers, negotiating the terms of their working conditions, or terminating their
employment contracts easly et al one de mafiAlthonggnotaiei r r i g
employers take advantage of their employees, the sponsorship systeisiitberently

flawed. Furthermore, debts play an important role in their decision to tolerate

maltreatment, as the alternatieeing terminated from their jobwill deprive them of the
chance to repay their debtsncuhfé&fi hes maer
workers who have been cheated are unable immediately to withdraw their labour: they are,
in effect, trapped until they ha%Wihoetar ne
the freedom to change employment in cases of abusestreatment, domestic workers

will continue to be at risk of abuse.

Lacking protective mechanisms, domestic workers are exposed to a personal and
work experience that becomes highly taxing. The lack of care regarding their emotional,
physical, and mental eli-being eventually takes its toll. Each of the women | interviewed,
both currently employed and unemployed, shed tears recounting their stories. Even those
domestic workers who were content with their jobs and employers, told of the hardships
that come vth migration, and the many adjustments that need to be made in order to cope
with life in Kuwait® In many ways, the fact that they are foreign works both in their
favor and against. Due to the fact that there are zero nationals who are available for
empbyment as domestic workers, foreign women are not only readily available for
employment, but would still be cheaper to hire than a national. At the same time, it is
precisely their foreignness which causes clashes of personality and culture among most
domestic workers and their employers.

3.7 Access to Grievance Mechanisms

Embassies play an important role in aiding domestic workers with complaints and
abuses. They provide a vital link between the worker and government officials. Unlike
male migrant workrs who operate under the Ministry of Social Affairs and Labour,
domestic workers fall under the jurisdiction of the Ministry of Interior. In 1993, the
Ministry established a Domestic Workers Department which is responsible for the
monitoring and inspectioof all labour agencies, as well as hearing complaints from
embassies concerning individual cases. The aim of the Department is resolution through
arbitration, despite the presence of the employer not being compulsory. Lacking the
authority to compel theponsor or employer to attend meetings with their worker, the
Department és influence is |Iimited during
AKuwait s Domestic Workersd6 Department pi
due diligence asrequiretdy i nt er n'Al bhalghatwheé Departm
positive step, it remains to be seen whether or not it will become more effective in aiding
domestic workers.

181 Hamill, supranote 60,p.22

182 Essim & Smithsupranote24, p.60.

183 |nterviews with currently employed domestic workers, 2010.
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As mentioned earlier, in cases of abuse, if domestic workers manage totescape
Kuwaiti police authorities, they are detained as runaways and their employer is contacted.
Afterwards, they face several obstacles including, first and foremost, the difficulty in
substantiating their claims of abuse whether those include the withhaltiimages, verbal
or physical abuse. The lack of evidence or witness testimony makes it hard to establish a
case that would convince a court to rule in favaf the domestic worker. Additionally,
embassies that provide legal assistance to domestic wateslimited in the financial
services and shelter space they are able to provide; thetafde®f resources is another
barrier. Moreover, the procedures that are necessary to file a charge against an employer
are lengthy and protracted, during whiche the domestic worker spends either in jail, the
embassy shelter or the government shelter.

The official government shelter for domestic workers accommo8atepeople®®
although the exact number housed at the shelter on any given day is unAndvi.
Departmenbf State Report stated that in April 2018, the shelter housed 450 resffents.
Due to the fact that it is governmenperated, access to the shelter for research or news
purposes is prohibited, and any detailed information about it is scar2@10, a Human
Rights Watch report on Kuwait stated that,

Instead of providing emergency refuge, shelter policy requires that women
be referred by their local embassies, which can send a quota of twenty
domestic workers to stay there for a maximum of weeks before
repatriation. The major labogending countries send groups of workers to
the shelter on a rotating schedule, meaning once a particular embassy has
sent a group of workers to the shelter, they cannot do so again for several
weeks, after theest have taken their turns’

The shelter operates under a strict policy regarding which domestic workers are allowed to
stay. Workers who have absconding charges against them, or any charges at all, are not
permitted in the shelter. Also, runaway domestickers must be referred by the embassy,
and may not seek refuge in the shelter. Embassies also provide shelters for their citizens
where food, healthcare and legal advice are offered, but they are operating over capacity
and have far fewer resources tliha local government. When discussing Indian domestic
workers who seek shelter at the embassy, Mr. Ganapathmbassador to Kuwait from

I ndia stated, fAthe main goal is to repat.
al ready t'P&anymdthesezwerlersdave no choice but to remain in the

embassy shelter for as long as their cases are pending, sometimes weeks offmonths.
Traumatic experiences may prevent some domestic workers from seekingijustiog

as this process unpredictable anchayprolong their stay in the shelter even further.

Thus, negotiation efforts by embassies and the Domestic Workers Department with
empl oyers wusually result in a compe-nsati
employer usuallgscapes with the least damage and perhaps only makes a pecuniary

185.S. Department dBtate(2018).CountryReport-Kuwait. [Online] Available from:
https://www.state.gov/reports/2018country-reportson-humanrights-practices/kuwait/
186 [
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compensation paymedt® In fact, some employers demand a payment for the release of a
withheld passport or compensation for absconding.

When domestic workers flee abusive employers, tlaen the choice of going to
the police authorities or their embassies. In cases where they choose to flee to the embass
shelter and the employer reports them missing, they are classified as absconders. After
being notified by the employer that a domestarker has absconded, the police begin
procedures to cancel their residency visas. A report is issued to the Ministry of Interior to
cancel the domestic workerdés residency Vi
deported. The various paperwaikd bureaucratic maze of legal authorities make the
process of legal recourse difficult. Absconding is treated as a serious violation of
i mmi gration | aws and according to the AII
deportation papers for a bbeange of reasons, including cases where the migrant has no
fivi si bl e me a isSn othdr wards, woejdb.i Omae depgrtéd, migrants are
prohibited from returning to Kuwait without obtaining special permission from the police
department. For theseasons, many domestic workers fear leaving their employers, and as
a result tolerate abusive or problematic work environments. Workers who are owed back
wages and who are seeking to reimburse those wages stand almost no chance of recoveri
their money ifthey return to their countries; however, many workers still resort to this
option when they feel defeated against the legal system in Kuwait.

At the same time, some employers take advantage of the gravity of an absconding
charge, and make false accusagian order to invalidate their contracts with domestic
workers. A disgruntled employer may dismiss a domestic worker before her contract is due
to end, withholding any wages owed to her. Unable to seek other employment, she goes to
the embassy and is evaally charged with absconding and faces deportation. HRW states
that fAabsconding regulations, in combinas
complaint mechanisms, allowed employers to send workers home and to terminate their
sponsorship, evenincasgh er e t hey o we &?Ina2008,@ coknpany basadg e <
in Kuwait stopped paying the salaries of hundreds of Bangladeshi laborers, who resorted tc
begging, stealing, and other illegal activities to support themselves. Eventually, they
sought help frons t . Paul 6s Anglican Church. Rever.
church at the time, wrote an appeal in the local English newspaper, the Arab Times which
appeared on the front page of the paper. In the article, Reverend Thompson addresses the
situationof unskilled foreign laborers in Kuwait and the use of deportation as a tool for
unscrupulous employers to recuse themselves from paying wages. He states,

The reality is that the charge of absconding has become the standard ploy
whenever an employer decglthat they have had enough of their workers.
The police are unable to make a distinction between a genuine grievance
and an employer who simply marches into a station and hands his
employees over for arrest®

Radhika Kanchana (2016)NB LY RAl Q& t 2f AOASa LYONBLIaAy3I GKS 4
Arab Gulf Countried®: India Migration Report 2016, Gulf Migration, S. lIiymi&®ajan (ed.), Routledge, New

York, p.99.

YIstate of Kuwait, Aliens6 Residency Law, 1959. [
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The government relies on deportation as ansed dealing with any grievances between
domestic workers and their employers, instead of finding other, more effective means of
settling disputes. If a domestic worker violates the terms of her contract by leaving her
employer before thewvo-yearperiodstipulated in the contract, she will face deportation
charges regardless of the reasons. Although many migrant workers are aware of the fact
that certain visa infractions will result in deportation, in recent years, many workers have
been deported for mimanfractions, such as driving without a license, barbequing in a

public spacé® and minor traffic violations. It has become a way for the government to
manage migrant workers quickly, without having to deal with arbitration, or other legal
measur esndiimMd srcegul ati ons, in combinati on
complaint mechanisms, allowed employers to send workers home and to terminate their
sponsorship, even in cas e¥% Amtoedngchargesaiso o w
prevent workerérom finding work elsewhere, even in cases where their contract had not
yet expired. The lack of administrative mechanisms to handle complaints against domestic
workers or their employers leads to unnecessary deportations of many migrant workers
every yeain Kuwait. In 2016, for example, the Ministry of Interior reported that 29,000
migrants had been deported that y8aMany are deported without fully understanding

the reasons or the charges, which violates their right to be informed of any chargds agains
them. This also deprives them of their right to obtain legal counsel to challenge any
accusations their employer has levelled against them. In most cases, domestic workers are
prepared to remain in the country if they were able to change their em@Reyeaining in

Kuwait while searching for another employer is much more economical for them, rather
than returning to their own countries and beginning the overseas employment process
anew.

3.8 International Treaties and Conventions

The reliance owleportation to quickly solve the problem of unemployed domestic
workers is in breach of international col
power to issue deportation papers against any foreigner with no visible means of financial
income (ngob), in direct contradiction of the Universal Declaration of Human Rights, as
well as the International Covenant on Civil and Political Rights (ICCPR) which Kuwait
has ratified. Article 9 of the Universal
shall be subjected to arbThetrighato afairdearngist , d
enshrined in international human rights, and Kuwait has a responsibility to uphold those
rights for migrant workers. In 1968, Kuwait signed the Declaration onlthenation of
All Forms of Racial Discrimination, which calls on States party to the Convention not to
discriminate on the basis of race or national origin and to provid@atonals with the
mechanisms to challenge deportation orders. Domestic workeesahright to challenge

194 Gulf News Kuwait (2014)Kuwait to Deport Expats Over lllegal Barbecuir@ec. 28. [Online] Available
from: https://gulfnews.com/news/gulf/kuwait/kuwdd-deportexpatsoverillegal-barbecuinegl.1432897

1% \walls at Every Turpsupranote3.
19 Albawaba Nevs (2017).Kuwait: 29 Thousand Expatriates Deported in 2018n.8. Translated from

Arabic. [Online] Available fromhttp://www.albawabhnews.com/2311108

7 UN Universal Declaration of Human Rights (1948). [Online] Available from:
http://www.un.org/en/universaleclaratiorhumanrights/
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criminal charges against them and defend themselves against these charges, which
deportation deprives them oh her 1992 repoPunishing the Victim: Rape and

Mistreatment of Asian Maids in KuwaBeasley found that the governmé fimade no
systematic effort to document abus®d womi
opting instead to deport the women rather than registering and resolving their complaints.
She states, fAdeportation seemwashitshaadse al
of the maidso6 problems without addressini
Deportation should not be used as a remedy against domestic workers with pending
charges without first exploring other forms of resolution.

Kuwait ratifiedthe ICCPR in 1996 and it declares that all States have a
responsibility Ato respect and to ensure
its jurisdiction the rights recognized in the present Covenant, without distinction of any
kind, suchas racecolour, sex, language, religion, political or other opinion, national or
social origin, pr op"®Whteyt,heblri rotrh noort dthhoesre
jurisdiction are citizens or not, they require equal protection under the law. Treerefo
domestic workers should be offered the same protections under the law as nationals.
Kuwait has also signed the International Covenant on Economic, Social and Cultural
Rights (ICESCR) in 1996, which is another international agreement that contailes artic
on | abour rights. Article 7 of the Coven:;
recognize the right of everyone to the enjoyment of jusfavwlrableconditions of
wor®RAocording t davdulatlec b CESCRo n & Oiff aworr kwa gi
and equal remuneration for work of equal value without distinction of any kind, in
particular women being guaranteed conditions of work not inferior to those enjoyed by
men, with equal ?Akhgughasimilaeprpyisioh in tveabndstic o
Workers Lawm(2016)contains conditions regarding rest and holidays, the government
continues to rely on citizens to uphold the law, without any means of enforcement.

While there are many conventions and treaties that have been ratified by Kuwait
concerning unskilled foreign workers, there are a few that are especially pertinent to
domestic workers that have not been ratified yet. The ILO and the United Nations are the
t wo maj or sources for conventions concer.l
Workers Convention No0.189 is one of the most important conventions undertaken to
protect the rights of domestic workers, but has only been ratified by the Philippines. This
convention recognizes domestic work as a legitimate labour, and calls for workers
of fered fiprotection against al®Pitasor ms of
guarantees domestic workers freedom of association, a right they are deprived of due to th
fact that they, like male laborers, are prohibited from joining unionsnégioned in the
previous chapter, the regulations governing unions in Kuwait are strict, and must include
nationals, who are neaxistent in the domestic labour sector. The Kuwait Trade Union

1981%8 Michele E.Beasley(1992).Punishing the Vidtn: Rape and Mistreatment of Asian Maids in Kuwait
Mi ddl e East Watch, Womeno6s Rights Project.

199 |14;
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20 YN Office of the High Commissioner. International Covenant on Civil and Political Rights, 1976.
[Online] Available from:https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
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Federation (KTUF) is the only licensed federation in the egguarid has long advocated

for the rights of unskilled foreign workers in the country. It is a member of the Arab

Net work on Migrant Workersd Rights, and i
Empl oyment Office, devot eldOreportsthatdomastict wo I
workers are permitted to join KTUF committé&&though it remains to be seen whether

this allows domestic workers to become more vocal regarding their rights and encourages
more workers to participate. By ratifying this Conventiguwait would begin the

process of implementing greater measures to ensure the protection of all domestic workers
currently employed in the country. In addition, the ILO Convention on the Protection of
Wages (N0.95) is an important Convention ratifiedbth Sri Lanka, and the Philippines,

but not Kuwait. Ratifying this Convention would legally prevent employers from

deducting salaries based on any reimbursement or debt. Regardless of whether Kuwait has
ratified all of the ILO conventions relevant to magt workers, the government has a duty

to uphold the principles enshrined in the ILO Declaration.

The ILO Migrant Workers (Supplementary Provisions) Convention, 1975 (N0.143)
and the Migrant Workers Recommendation, 1975 (No.151), embody importanplesnci
that apply to domestic workers. Although neither Kuwait nor any labrporting county
except the Philippines have ratified this convention, it remains pertinent, as it specifically
contains articles regarding loss of employment. Paragraph 31 Miighent Workers
Recommendation states migrant workers who have lost their jobs should be granted
Asufficient time to find alternative empl
extended &%FRurthermdrenAgticly 8 obthe Migrant WorkeBonvention
states that fAon condition that he has re:
employment, the migrant worker shall not be regarded as in an illegal or irregular situation
by the mere fact of the loss of his employment, which shaiinitself imply the
withdrawal of the authorization 0% resid
Essentially, this convention prohibits the deportation of migrant workers who are no longer
employed with their original sponsors, a method that tinadti government uses in order
to ensure that workers are tied to their sponsors.

Granting unskilled migrants further rights under the law requires that the
government commit itself to ratifying these conventions and implementing measures to
ensure thir application. Although this may raise the costs of migrant labour, it will
nevertheless provide higher standards and better conditions for those workers on whom the
country depends. As many domestic workers arrive to the country already vulnerable to
exploitative conditions it is crucial that such conventions are ratified.

3.9 Conclusion

2941LO (2015).Cooperating Out of Isolation: The Gasf Migrant Domestic Workers in Kuwait, Lebanon,

and Jordan [Online] Available fromhttps://www.ilo.org/beirut/publications/WCMS 325243/lang
en/index.htm

29510 Migrant Workers Recommendation, 1975 (No. 151), accompanying Convention No. 143, paragraph
31. [Online] Available from:
https://www.iloorg/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::N0O:12100:P12100_INSTRUMENT ID:
312489:NO

2% 1O Migrant Workers (Supplementary Provisions) Convention, 1975 (No.143). [Online] Available from:
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100 ILO CODE:C143
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Domestic workers face a great deal of obstacles working in Kuwait, more so than
any other migrant workers. The pervasive attitudes of discrimination; poor enforcement of
contracts and the labour law; the lack of supervision over agents and employehg and t
sponsorship system in general, all contribute to a work environment that does not meet
international human rights and labour standards. The number and range of abuses
involving domestic workers in Kuwait need to be addressed, and steps toward their
resdution need to be made. Even in cases where domestic workers are not victims of
physical or verbal abuse, the customary norms that dominate their treatment are
unacceptable. In order to receive equal protection under the law, like other foreign
workers, tle entire sponsorship system governing them must be overhauled.

The Domestic Workers La(2016)is an important advancement of the rights of
domestic workers in Kuwait however, without effective enforcement mechanisms, the law
becomes ineffective. Thereeaobstacles to overcome in terms of guaranteeing the rights of
this group of workers, in terms of societal discrimination and-kiagding attitudes.

There continues to be resistance from employers, labour agencies and government official
who fear risiig costs, falling profits, and an increased migrant presence in the country.
Often unpaid or underpaid; exposed to physical, sexual and verbal abuse; subject to long
working hours, heavy workloads, and inadequate rest; prevented from proper grievance
method or membership in unions; and confined to their workplace without access to their
passports, domestic workers in Kuwait face unacceptable living and working conditions.

Without concrete enforcement methods to protect domestic workers or sufficient
suppot from the local government, domestic workers are left unprotected in a foreign
country, with customs and traditions different to their own and their situation can be
classified as slavery and forced labour. The lack of government mechanisms to enforce an
monitor compliance with existing laws has led to a situation where sponsors operate with
impunity, regardless of the law. Generally, domestic workers are not considered employees
at all, but rather maids, servants or slaves. Years of exclusion frontit@ah&aw has
shaped national attitudes and reinforced the belief that as nationals, Kuwaitis have the
power to determine the working and living conditions of their employees. Consequently,
domestic workers remain vulnerable to abuse, forced labour arehgldespite laws,
conventions, treaties and other agreements that Kuwait has ratified.



Chapter 4

Recruitment and Remittances

4.1 Introduction

Recruitment agencies play an important role in the migratiolowfestic workers. Their
existence aims to aid employers in the selection of suitable workers, which entails filing
the necessary paperwork and obtaining the relevant documents. Recruitment agencies in
different countries operate in various ways, dependmthe laws of that particular

country. In Kuwait, recruitment agencies are overseen by the Ministry of Interior, and
specifically, their Domestic Workers Department. As mentioned earlier, for domestic
workers, the Standardized Labour Contracts and theeSter\Workers Law2016)

discussed in Chapter 3 are the legal codes by which recruitment agencies operate. In this
chapter, the role of recruitment agencies is examined in terms of the services they offer
migrant workers. Violations ranging from decepttorforced labour and trafficking are

also analyzed. The recurring theme of debt is also explored in this chapter, especially in
terms of recruitment fees and costs. Finally, international laws and conventions that pertain
to recruitment agencies are exagdrin the context of Kuwait.

4.2 Background

While both labowexporting and labouimporting countries have made great
strides in establishing legal, economic, and social mechanisms aimed at protecting migrant
laborers, there are still steps that canabemn to ensure fair recruitment. Recruitment refers
to the means by which employers enlist employees for various jobs. Annex | of the ILO
Migration for Employment Convention No.97 defines recruitment as:

(i) the engagement of a person in one territorpenalf of an employer in
another territory, or (ii) the giving of an undertaking to a person in one
territory to provide him with employment in another territory, together with
the making of any arrangements in connection with the operations
mentioned inif and (ii) including the seeking for and selection of emigrants
and the preparation for departure of the emigrants.

In general, there are four types of recruitment that migrant workers utilize. The first is
recruitment directly from the employer; thecead is recruitment through government
employment agencies; the third recruitment is through individual brokers (who may be
friends or relatives); and finally, there is recruitment through private recruitment agencies.
Recruitment allows the governmentmnitor the number of migrant workers in the
country, safeguarding the countryods stri
worker has a sponsor, whether that sponsor is a government entity or an individual
employer and is therefore legally accathfor. Hence, recruitment is used as a method of

1 1LO Migration for Employment Convention (Revised), 1949 (N0.97), Annex |. [Online] Available from:
https://www.ilo.org/dyn/normlex/en/f2p=NORMLEXPUB:12100:0::NO::P12100_INSTRUMENT 1D:31224
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controlling the types and amounts of foreign workers in the country. The ILO defines fair
recruitment as fArecruitment carried out |\
without discriminationang r ot ecti ng wor k er s?Therestnttiond u s i
of the sponsorship system and the labour laws concerning unskilled foreign migrants in
Kuwait, prohibit workers from seeking work upon arrival in the country. Instead, all
migrants must be reaited for specific jobs and obtain a valid contract before entering the
country.

For most migrant workers, the quality of their job experience in Kuwait depends in
large part on their choice of recruitment agency. These are the agencies that serve as
liaisons between employers and potential employees. Recruitment agencies in both labour
exporting and labour importing countries work together to provide employers with an array
of potential recruits. In Kuwait, the Ministry of Social Affairs and Labour asta type of
public recruitment agency, in charge of providing labour to governmental institutions or
projects. There are also private recruitment agencies owned, but not always operated, by
citizensThe | LO6s Private Empl oy 88, defined\piaeci e s
employment agencies as:

Any natural or legal person, independent of the public authorities, which
provides one or more of the following labour market services: (a) services
for matching offers of and applications for employmeunthout the private
employment agency becoming a party to the employment relationships
which may arise therefrom; (b) services consisting of employing workers
with a view to making them available to a third party, who may be a natural
or | egal pasgigasdaheiétasks iard Bupervises the execution of
these tasks; (c) other services relating to jobseeking, determined by the
competent authority after consulting the most representative employers and
workers organizations, such as the provision of in&diom, that do not set

out to match specific offers of and applications for employrfient.

In 2010, a Human Rights Watch reported that there were over seven hundred licensed
recruitment agencies in Kuwaignd in 2013, Fernandez reported that there wersaime
number of private recruitment agencies operating in Kuwait, which mainly recruited
unskilled migrants$.In both labourexporting and labosimporting countries, these

agencies vary in size from relatively small and only working with a few hundrddevgor

to larger offices that work with thousands of worké&«« cor di ng t o Tyner,
i nternational | abour migration 6industry

2|LO Fairway Project10 Things Governments Can Do To Ensure Fair Recruit(2et7). [Online]

Available from:https://www.ilo.org/wcmsp5/groups/publie/arabstates/-ro-

beirut/documents/publication/wcms_ 552 38df
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deployment of workers from locations of labour surplus to locations of labouashpadt. ©
Whether public or private, these agencies are responsible for supplying the necessary
information regarding available job placements for workers. This is especially true for
those living in rural areas where job information is scarce, even in fjoe laaour

exporting countrie§ As mentioned in previous chapters, migration to Kuwait is a costly
endeavor, and the entire process would be even more complicated for workers who attemp
to migrate without the assistance of recruitment agencies. Theosplipssystem and the
labour laws governing migrant workers are designed to ensure the temporary migration of
workers, and have very strict requirements regarding the entrance of foreign workers.
Recruitment agents in labeaxporting countries work withubagents to scout potential
workers according to different qualifications and availability. With the cooperation of
governments, recruitment agencies aid migrants in obtaining all the necessary paperwork
required for work visas, in order to simplify thegration process as much as possible.
Fernandez states, fithe need for intermedI
immigration constructed in wealthy countries, which makes it exceedingly complex for
prospective migrants to cross international borde i n d e p Retrditenent dgencies

are an integral component of labour migration, and governments of {aboding and
labourexporting countries rely on them to facilitate the migration process for workers. As
Abell a states, fMtlkedodemandi tes asreasepa
i s being r &Mosuldbaueesporting cofiniriésirely@n government and

private recruitment agencies to disseminate information regarding migration so that
migrants are fully aware of thedbligations.

In the case of unskilled male laborers in the sanitation or construction sectors,
licenses for contracts are issued according to bids from various Kuwaiti companies
regarding the amount of workers required for specific projects. Companies then issue
Afdecahetterso for workers to a |icensed
which contain information regarding the nature of the work required, anuthberof
workers needed. Recruitment agencies must be licensed by the government in both Kuwaif
andin laboursending countries, and often, workers are supplied through a partner agency
in the labowsending country. For domestic workers, recruitment agencies are prohibited
from hiring workers without a recruitment contract issued by the Departmenhoé$dio
Labour at the Ministry of Interiof: All workers must fulfill certain requirements before a
visa is issued. For example, the Ministry of Interior demands a Police Clearance Certificate
(PCCQC), certified by the government of the labsanding countryto verify that the worker
has no previous convictions. This is in addition to the requirements mentioned in previous
chapters regarding age and the medical tests migrants are required to undertake.

The recruitment agencies are legally responsible fgrant workers until they are
placed with their new employers. In the past, agencies would offer a trial period (usually
one hundred days) for domestic workers, where employers are allowed to return workers

" J.A. Tyner (2000)Migrant Labour and the Politics of Scal€endering the Philippine StatAsia Pacific
Viewpoint, 41,p.132.

8 Manolo Abella (2004)The Role of Recruiters in Labour Migratiom International Migration: Prospects
and Policies in a Global MarkeMassey, D.M. and Taylor, J.E. (eds). Oxford Unsigr Pressp.202
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they are not satisfied wittMany workers @l notreceive a salary during this trial period

with various provisional employergjth some reportedly spending a year working under
these circumstancé$These workers were usually housed in temporary apartment
accommodations until their employment commenakkpugh interviews with domestic
workers indicate that these accommodations are often inadedjiiaee recent Domestic
Workers Lawm(2016), however, extends the trial period to almost twice the current time,
stating that agencinmasemplaymentiogthe aamasticwerker t h
for a per i odThefaw alsb statemtbhat wobkers nday not be housed in
recruitment offices, perhaps implying that this practice was not uncommon. In one
instance, a domestic worker | interviewed repoggending three days in the recruitment
agency office with only one piece of bread for sustenah&aother reported living in the
recruitment agency office for one month before finding employtfeéfirthermore, two

of the domestic workers | interviewedpmted having their passports confiscated by
recruitment agent¥.Unaware of their rights according to the labor laws, domestic workers
remain vulnerable to such practices by unscrupulous recruitment agencies.

4.3 Role of Recruitment Agencies, AgentscaBubAgents

Unskilled foreign laborers and domestic workers must deal with two recruitment
agencies throughout their employment. Workers are recruited in their home countries by
agents or subagents employed by recruitment agencies, depending on whessidiee
Working in association with local agencies, recruiters in lalseading countries match
employees with potential employers in Kuwait. Kuwaiti agencies operate under the
supervision of the Ministry of Interior, which is responsible for graniicenkes.

Ministerial Decision N0.1182 dt010and the Domestic Workers Lai@016)includes
conditions on the issuing and withdrawing of licenses for recruitment agencies. According
to Ministerial Decision N0.1182, recruitment agencies must depos(K@D0

(approximately $66,000) with the Ministry of Interior as surety in case of any dispute
involving either the owner or the employees of the agéhtsrger recruitment agencies
manage contracts for both laborers and domestic workers. Laborers aiteddorgroups

for companies or state bodies to work as construction crew, street sweepers, janitors and
other jobs, while domestic workers are recruited individually to work in private homes.

Residents seeking a domestic worker visit recruitment agenbe® workers are
classified by nationality, due to the labour hierarchy discussed previously. As mentioned
earlier, files are available for employers to browse that contain information on workers
such as age, marital status, religion, past experieneelbas a photo. After selecting a
worker, the employer signs a contract with the agency and pays the necessary fees that
include processing and medical costs, plus airfare for a return trip home. The money

'2 Faiz Omar Mohammad Jamie & Anwar Hassan Tsega (Hihi®)pian Female Labour Migration to the
Gulf States: Th€ase of KuwaitAfrican and Black Diaspora: An International Journal, 9, pg.11.

13 Fernandesupranote3, p.834.

* The Domestic WorkerLaw (2016) supranote 11, Article 17

' personal interview with M.G., May 2012.

'8 personal interview with L.M., 2012.

" personal interview with A.S. and G.J., Indian embassy, May 2012,

'8 Summary Record of the 21%84neeting, (2012), UN Committee on the Elimination of Racial
Discrimination, Geneva.



generated by these offices comes from the varieas they charge in exchange for

providing work in Kuwait. Currently, the law prohibits agencies from charging workers for
recruitment fees, placing the full cost of recruitment upon the employer. In the past
however, recruitment agency costs represeat@dge portion of the total costs paid by
workers for migration, which varied according to nationality. In 2004, Abella found that on
average, workers from Bangladesh paid the most fees even though they were employed in
the same unskilled jobs as othegrants, while those from Sri Lanka paid the I€8st.
Unfortunately, in some cases, migrant workers are of the view that the more they pay in
recruitment costs, the better their chances of securing job placement in KUlaitcost

of recruitment fees hantinued to rise in recent years, which in turn, has led to a rise in
the cost of hiring domestic workers. However, far from being a deterrent, the inflated fees
have given sponsors a sense of ownership over workers, as stated in Chapter 3.

Recruitmentgencies operate using a variety of resources, with heavy reliance on
subagents to recruit workers living in rural areas of latsemding countries. Subagents
act as intermediaries between workers and recruitment agencies. Whereas governments
require reanitment agencies to hold valid licenses, subagents are unlicensed and therefore,
unmonitored by the governmedt.ur ei di ni -|demstopesate flldgally andiaseu b
often the original source of decéepDuéeton, |
this, many subagents charge workers inflated fees for connecting them with agencies who,
in turn, charge inflated fees themselvElstoughout the process, subagents are paid by
both workers and agenci€aubagents do not require any qualificatiotiser than their
knowledge of rural areas and their connection to a recruitment agency but many times,
theyaretrusted religious or political leaders in rural towns and villages. In some cases,
migrants from rural areas are more likely to trust locahgehts rather than large urban
recruitment agencie€€,even though the latter may offer more protectlarthe case of Sri
Lanka, it was reported in 2007, that At h:i
and informed observers estimate therelfr©0020,000 subagents operating throughout
the island to link migrant workers with these agencies. One licensed labour agent estimatec
that A75 to 80 percent of maTodayg heanuneerofh a n
unlicensed subagenits othercountries is unknown. As previously mentioned in Chapters
2 and 3, most workers must take out loans or sell their possessions in order to pay
subagents and agents. The number of recruitment agencies irilapouting and labour
exporting countries contires to grow to meet demand, and with that growth, the race to
provide competitive prices increases.

Subagents are important to recruitment agencies, and are able to provide services
that agencies are dependent on, such as the ability to reach grougsidadar from the

19 Abella, supranote 8,p.20.
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larger cities or towns where recruitment agencies are usually located. Working on behalf of
agencies, subagents also act as guides, making sure workers have the relevant paperwork
and, in many caseaccompanying workers to medical che@nd government bureaus.
iSubcontracting diffuses costs, %whichks and
partially why they are so useful to recruitment agencies, and while there are a limited
number of licensed recruitment agencies, therdasge supply of subagents. Although

they may diffuse costs for the agency, they impose higher costs to the workers. As
Breeding states, Asubagents create an ad:
and job candidates. This is where many carnd&land up facing fees exceeding the

maxi mum char ge s e t?®Ibagditiontceal theocosts of thenreanuitment
agency, the additional fee of the subagent places an additional burden for workers, many o
whom incur significant debt as a resofthigh recruitment costs. Even though the current

law in Kuwait prohibits agencies from extracting direct or indirect fees from workers,
reports indicate that many workers continue to be chafgitiempts to restrict the role of
subagents have failed ity due to the lack of law enforcement mechanisms that are
needed to supervise the operations of recruitment agencies. Some countries, such as Sri
Lanka, have attempted to persuade licensed recruitment agencies to open branches in rure
areas in order tminimize the role of subagents, however it remains to be seen if this
attempt is successful. According to one
opening up [licensed recruitment agency] offices in districts will help, because they will
probably just get t he s*UAddiignally, gosernment regulatorst h e
are hesitant to impose too many restrictions on subagents for fear of driving them
underground, further endangering potential recruits. It is probable that recruiipesicies

will continue to rely on subagents, especially in countries where the laws are vague and
monitoring is weak.

4.4 Violations and Problems

As the business of labour recruitment agencies has grown and become more
competitive within the worldvide labour market, incidents of abuse have also increased.
Many recruitment agencies operate as businesses, where the bottom line is profit, and the
welfare of workers is secondary, if itis a priority atall. Ingenérdl ey fipr ove poc
guardians of do m&ant dependiwn thknaivety 6f warkers ie order to
make a profit. Recruitment agencies often operate under vague and ambiguous laws, whicl
lead to abuses, misrepresentations, or deceptions betwgemnhworkers and agencies.

Many migrant workers claim that subagents and agents misled them about the terms of
their contracts, such as the type of company or employer they will work for, the work
hours,wagesand their job responsibilities. More importyn many agents fail to inform
workers of their rights, or which actions to take in case of maltreatment or abuse. A HRW
report on Sri Lankan domestic workers in

2410 Things Governments Can Bmipranote 2.
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wor ker s6 pas s por teguiremantsdor jabe abrodd and ofterealter a g e |
passports to bear Muslim names and religi
preference for Mu & Dfiemimesovorkessare enaware ofkryr s . 0
changes that subagents have made to documneortder to cater to the tastes of Arab
employers, which only increases their vulnerability. In cases of abuse or maltreatment,
false documents may at best, prolong legal proceedings and at worst, serve as grounds for
dismissal of a cas@he Philippiness one of the few countries that holds recruitment
agencies financially liable if any wage discrepancies are found between the amount that
was promised to the worker and the amount that the worker actually re€eived.

Laborers and domestic workers neetédetter informed about the terms of their
contracts and especially the work environment where they will be employed. Residents
wishing to hire a domestic worker are presented with resik@elocuments about the
worker, listing facts such as nationaliage, marital status, height, weight, level of
education, language proficiency, and previous work experience. Comparatively, domestic
workers are given very few facts about their employer, the duties expected of them, the
number of household members, thages (important because childcare or care for the
elderly usually involves heavier workloads), the location or the preferred language of
communication in the workplace. It is important for workers to have knowledge of this
information so that they are et prepared and equipped to handle their jobs. It is also
useful for recruitment agencies to make better matches between employers and workers,
but unfortunately, most agencies place the needs of the employer higher than those of the
worker and work on aavailability basis.

The growing number of recruitment agencies in lalyorting as well as labour
importing countries, along with the nebulous network of subagents, has made
governmental supervision difficult. Subagents operate without licenses;eaofiesn
unknown to government authorities, which makes it difficult to monitor tihvdamy
subagents work with registered recruitment agencies and recruit workers on their behalf,
with Breeding reporting that registered agencies in India openly admittearitong with
subagentd! Thimothy and Sasikumar state tfiat e ss educat ed women
irregul ar channels of migration 3%bwhichause
only adds to their vulnerabilityMany subagents take advantagehi$ situation by
seeking potential candidates in rural areas where workers tend to be illiterate and gullible,
a process r ef e¥Theg phinttapictumesof Gulf counthieis asdaads of
opportunities, high wages and comfortable livilibereare many reported incidents of
deception between migrants and subagents, mainly consisting of false assurances of high
salaries and promising jobs, as well as inflated costs for recruitment fees. HRW states that,

~

Al abour agents paysafoommes$ioomi hg sebag:
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practice of illegally overcharging prospective migrants for these services ik wed wWh . o
Subagents may operate out of their own homes, travel agencies or coffee shops, further
complicating governmental supesvi 0 n . I n I ndi a, oBeasebagenting r
interviewed, doubling as a travel agent in Goa, noted that he prefers to call himself a
consultant so that he does not encounter
because they perceivee r y | i ttl e regul at i*Imaddtiontatiee p-
subagents, recruitment agencies themselves are guilty of overcharging migrants. In 2016,
Breeding reported that her research found only one recruitment agency in India that did not
charge workers beyond the maximum limit the Indian government had set. She states,

i wh the one exception of the government recruitment agency | interviewed, job
candidates applying to other agencies always end up paying between four and five times
moretha t he maxi mum a r ec r*iReduitmeentBgercigsesnudt ¢ a n
compete with each other in offering the best prices for labour, and it is this competition
which fuels their business models. In order to offefrate costs for supplying employers

with workers, recruitment agencies compensate by overcharging both parties in order to
earn a profit. In a HRW report on Sri Lankan domestic workers, a labour agent
acknowl edged the practice of charging t o
We have to supply according to [the Midd]|
country [empl oyers] ¥Bympointng thevingertaemarket forcek e y
in order to justify inflated fees, labour agents attempt to excuse theirrpatment of

workers. Their profit comes at the cost of migrant workers who remain haunted by debt
throughout their migration experience.

There are a number of complaints and grievances reported by migrant workers
against recruitment agencies, some ofclvlwere mentioned in previous chapters. Besides
the inflated fees they charge workers, many recruitment agents are guilty of coercing
workers into remaining with their employers in order for the agencies to recoup the cost of
the fees. In cases where wark@ave been abused or maltreated and demand to be
returned to their home country, many agents persuade them to remain with the employer st
that the agency does not have to rei mbur
Gamburd, an anthropologist whasstudied the Sri Lankan labour recruitment industry,
Aiif several domestic workers were to ret:
rei mbursing employers coul®dhiskcreates a aonflict ofa s |
interest between recruaiient agencies profits, and the rights of labour migrants, which has
led to many agencies treating workers as commodities to be purchased and sold. Reports
indicate that some recruitment agencies overlook abuses reported by migrant workers,
concentrating istead on recruiting the largest numbers of workers at the lowest cost.
Agencies that place profits at the expense of the welfare of their workers and are
dismissive of claims of abuse or maltreatment, place workers in situations which are
potentially dangrous.In recent years, governments have attempted to hold recruitment
agencies accountable fitre welfare of workers by requiring thempmduce a security
bond or bank guarantee that will be used in cases of disputes with workers. In Bangladesh

% Exported andExposegsupranote 23.

% Breeding,supranote 31.
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for example, recruitment agencies are required to submit a bond of approximately U.S.
$20,000 to the government that will be used to compensate workers for contract
substitution or other fraudulent practi84n India, the bond is set at approximately U.S.
$320,000 which will be seized by the government if recruitment ageociamit

infractions againstie law*!

Although many governments require recruitment agencies hold licenses, incidents
of abuse, visa trading and trafficking are not uncommon. The |li€sdfiaafi wi de s pr e :
evidence exists that the migration recruitment industry is responsible for numerous abuses
that erode the benef%Addtiomlfy, theiLQ comritieeaf f or
Experts in its 2016 general survey of migrant workerinstme nt s st at ed, A
has become increasingly clear that governance of recruitment practices has an essential
role to play in preventing migrant workers from experiencing abusive and fraudulent
conditions, including trafficking in personsdan f o r ¢ e td Fuitharimare) the UN
Speci al Rapporteur on the Human Rights of
recruiters and their subagents sit on a complex spectrum of human rights violations. Such
recruiters commonly exploit migrants, eatly or indirectly, at every stage of the migratory
proc“*lsss.many cases, recruitment agencies
whereby agents withhold certain pertinent information from workers, or deceive workers in
any way regarding the nat of the employment contract. This may lead to other
violations such as contract substitution and trafficking. Most unskilled migrant workers
have a limited education or are illiterate, which limits their access to reliable information
regarding their catracts or their rights in the country of employment. In the case of India,
Breeding reports that,

Findings highlight three informal practices common in contract brokering
for IndiaGulf Migration. These informal practices potentially undermine
formalinstitutions and allow for abuses of contract brokering. They include:
recruitment agencies working with subagents; fishing for candidates in rural
areas; and information asymmetries between recruiters and job candidates
regarding wage®

Unaware of any n@hanisms for redress, they are reluctant to contest the terms of the

contract or report instances of abuse or maltreatment. Even when they report instances of
maltreatment to recruitment agents, some workers are forced by these agents to return to
their enployers and endure the maltreatment so that the agency does not incur the cost of
re-employment or repatriation. HRW reported cases in Kuwait where recruitment agencies
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were responsible for coercive practices against domestic workers who reported abusive
conditions at their place of employméfit.

Recruitment has become a highly profitable business, and unscrupulous agencies
often place profits above the welfare of
asymmetry inherent in the structure of migratimmtrol and border regimes has produced
a highly profitable and diverse market for services facilitating the movement of people
across i nt er fReferred wby Martih*tand&uptscki®asi mer chant s
| abour, o today, r éncatedds beinganultitiligredpllarindusfy,a r e
assisting in the labour migration of millions of people. However, management of these
agencies has proved difficult for both lab@xporting and labodimporting countries. In
recent years, attempts haveeh made for greater cooperation between countries regarding
migration, one of which is the Abu Dhabi Dialogue, which was established in 2008. All
GCC countries are members, as well as major labrporting countries such as the
Philippines, BangladeshyiS.anka, Indonesia, and India. Although such partnerships are
important, it remains to be seen whether or not any concrete reforms applicable to all
Member States will take place.

4.5 Trafficking and Forced Labour

Trafficking and forced labour are tvad the extreme consequences that stem from
the lack of monitoring of recruitment agenciedoth labowsending and labotneceiving
countries The UN Trafficking Protocol defines trafficking in persons as

The recruitment, transportation, transtesrboring or receipt of persons, by
means of the threat or use of force or other forms of coercion, of abduction,
of fraud, of deception, of the abuse of power or of a position of vulnerability
or of the giving or receiving of payments or benefits to aghtbe consent

of a person having control over another person, for the purpose of
exploitation®*

Deception by recruitment agencies takes place in a variety of ways, such as excessive fees
or the overcharging of fees; and misrepresentation of the wor&mdjtmons or the nature

of the job. AThe trafficking cycle most
means of decepti on, *Qostraatsulstitutianrilldgalor per s |
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recruitment fees, coercion, and misinformation or deceptionezaing the nature of work

are all indicators of forced labour and trafficking. By using deception to mislead workers
regarding the nature of jobs, workers are denied their choice of employment, a clear
indication of trafficking. In many cases, workers aot versed in the local labour laws,

and are unable or are too intimidated to report instances of deception for fear of
deportation, with a possibility of never recovering the fees already paid to the agency.
Although workers have voluntarily made thetwss available for recruitment abroad and
signed a contract accordingly, it does not make them immune to trafficking, as the
deception and coercion associated with trafficking may reveal itself only later. The ILO
states that, i | etgacsuntthatihe enisial receunmeent tan bet a k e |
voluntary and that the coercive mechanisms to keep a person in an exploitative situation
may come i nt o p°fTaginitaltoluatany offer af emplsymengweas not

based on all the facts and tafare, the freedom of choice was removed. In this sense,
trafficking does not always have to include the use of physical force, it may also refer to
ment al coercion or deception. Drew state:
of alternativesand compels him to adopt a particular course may properly be regarded as

6 f o r>dvigiantodmust have access to all information regarding their future employment
in order to make an informed, voluntary decision on whether or not they will accept the
employment.

Trafficking also occurs in Kuwait through the transportation of workers to other
countries, mainly Iraq. Many workers are recruited based on the understanding that they
will be working in Kuwait whenn actuaity, employers transport them to Irdq,
situations which are often life threatening. Furthermore, most ladqaorting countries
such as India and the Philippines prohibit their citizens from migrating to Iraq for
employment. In 2005, John Owen was employed by the First Kuwaiti Trading and
Contracting, a Lebanesevned, Kuwaitbased company, as lead builder in charge of the
construction of the new American embassy in Baghdad. Six months later, he quit his job
and reported the company to the U.S. State Department for trafficking. He clambed t
workers hired from the Philippines and India had arrived to Kuwait for employment, but
had been transported to Baghdad to work on the embassy under appalling cofiditions.
2007, the U.S. Department of St atedeodthis Tr af
practice, stating that AKuwait reportedl:
workers recruited by Kuwaiti labour recruitment agencies fordkilled work in Iraq;
some of these workers are deceived as to the true locatiomandir e o f **Gabes s W
such as this are extreme examples of trafficking and although they may not be as common
as other forms such as deception and coercion, they are indicative of the extent of
trafficking in Kuwait.

*3 Human Trafficking and &rced Labour Exploitationsupra note 52).10.
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Review, No.4, pp.48492.
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In 2011, the U.S. Stafeepartment TIP Report stated that the Kuwaiti government
i's fireluctant to prosecute Kuwai ti citi zi
trafficking in Kuwait | a¥Y Gesnbngezechoeothishe d K
stating that labouwviolations involving trafficking are treated as civil rather than criminal
offences, requiring employers who have been found guilty to pay fines as opposed to
serving prison sentenc&This may be due to corruption involving government officials
in bothlabourreceiving and labousending countries, as Jamie and Tsega have rep0rted.
The government does not publish statistics on crimes involving trafficking, so it is difficult
to know the extent of its prevalence in the country, but according to d 281 &tate
Department TIP Report, Kuwait is currently classified as Ti&8rThis classification
I ndicates that Kuwait has not met the mi.
Trafficking of Victims Protection Act, but is making significant attempts &etithose
requirementsThe onus is on the government to demonstrate a positivgatibh to
protect migrant workers against trafficking. The cas€.f. v. the United Kingdois an
example of the ECHR ruling that states have a positive obligationrttofidend protect
potential victims of trafficking. In this case a Ugandan national arrived to the U.K., and
began working for an elderly couple whom she had found with help from a cousin. She
complained to the Metropolitan Police that she was working haogs without proper
compensation, that her cousin had confiscated her passport and that she had been
threatened with deportation. The Metropolitan Police Human Trafficking Team
investigated and found that the circumstances of her case did not comstffitieng for
the purpose of exploitation. The ECHR found that a violation had been committed due to
the fact that an offence of domestic servitude was not investigated and the focus of the
investigation had been on charges of trafficking. Thisreinforce he court 6s e
the positive obligation of states, in this case, that the burden is on authorities to identify
circumstances that may identify workers as being at risk of servitude. In the case of
Kuwait, it is the responsibility of the propertharities to take measures to ensure that
workers are not at risk of servitude. Certain mechanism must be in place in order for
authorities to be aware of and identify workers who may be athéskandez states that
Kuwai t s | ow T Hinkedactthe exgloitation ofinegtapt damestict | y
workerso® although it is clear that all migrant workers need protectidithout effective
monitoring mechanisms to ensure that recruitment agencies are not participating in the
trafficking of workers, migrats will continue to be at risk. Likewise, the existence of
subagents outside the legal framework governing recruitment agencies adds to the
difficulty in the enforcement of laws protecting migrant workers.

4.6 Debt

The inflated fees that workers havepty agents and subagents lead many to take
out loans that haunt them throughout their migration experience. Unemployment in their

" U.S. Department of State (201 T)yafficking in Persons Repb [Online] Available from:
https://www.state.gov/j/tip/rls/tiprpt/2011/

*8 Fernandezsupranote3, p.831832.
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9U.S. Department of State (2018Yafficking in Persons ReporOnline] Available from:
https://www.state.gov/j/tip/rls/tiprpt/2018/282584.htm
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home countries makes it difficult for many workers to obtain fair loans, which leads them
to deal with unscrupulous loanskas wh o char ge outrageous i
from usurious monelenders is commonplace, and there are often links between the sub
agents who recruit migrants at the village level and the moneylenders who also profit from
| abour MiAdredtiiaom.nadd Martinds 2014 study r
that 74 percent of Indian workers have borrowed money to fund their migration costs,
while for Bangladeshi workers, that figure is 65 percent, and for Sri Lankan workers it is
52 percent® For the majority of migrants who borrow money, the debt they must repay
compels them to tolerate maltreatment or to accept conditions different from those in the
contracts. This further exacerbates their vulnerability and puts them at risk of forced
labour.Jureidini states,

Those workers who take out | oans t
vulnerable to debt bondage, forced labour, and trafficking. For example,
many construction workers interviewed did not get the salary and/or food
allowances they were@mised prior to their departure. When they
complained to the company after their arrival, they were told that if they did
not accept the situation, they could return to their home country, at their
own expense. The companies are well aware that the woekebe in debt,
having paid for the recruitment costs, and that he will not have enough
money to pay for the return airfare and will be reluctant to shamefully
return home without providing the financial support for his family. Thus,
the worker must accépvhat is offered and that it will take him longer to
repay the loafi?

Migrant workers are also vulnerable to threats, coercion and even violence when loans are
not paid in full and on time. Under these conditions, workers are trapped in contract
slavery,and forced to work under restrictions they did not originally agree to before
departure. Furthermore, even though this is illegal, many migrants are forced to repay
employers for the various fees required to obtain an employment visa. Payments for
airfares, work and residency permits, as well as recruitment agency fees are sometimes
deducted from migrantsd wages in order t
cases, a migrant worker is viewed &s fan
which may explain why some employers prevent workers from free movement. Along with
the recruitment fees and debts they must pay, migrants are at risk of misrepresentation
from recruitment agencies regarding the nature of the job and the working conditions
which may lead to their exploitation. The use of deception regarding working conditions
and contracts, together with the transportation of workers to different countries where they
may not be aware of their rights, puts workers at risk of trafficking@nced labour, and
prevents them from seeking redress.
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Furthermore, many migrants are forced to prolong their stay in the country of
employment in order to repay debts. Although their contracts stipulate the amount of time
they are permitted to work ié country, many workers choose to remain in the country
under an il l egal status so as to earn ent
high costs of migration also can result in wreturn or overstay as the migrant must
continue to work mespective of legal status or conditions in order to meet financial
obligations made all the m®HKfoundguikyofous by
remaining in the country after the expiration of their contracts, or of working for a sponsor
other tha the one named on the visa, migrant workers are at risk of deportation and
possible imprisonmenin order to achieve their lifproject goals discussed in Chapter 2,
many migrants report postponing their departure in order to earn a salary, despite being
aware of the risks of doing $§6The burden of debt, along with deceptive recruitment
agencies and vague contracts places workers in a weak position, especially if they find
themselves in a job that mistreats them. In those situations, workers aretbetter
approaching their respective embassies for aid, rather than the recruitment agency, which
will most likely urge the worker to remain with the employer. A report by-Stdvery

I nternational states, Aagenciheworkarsimal |y ¢
negotiations with employers. It is rather the other way around. Many agents punish the
worker if she c &®eaverless® negotiatd béetteriteems fot themselved

in their contracts, workers often tolerate any type of employrioe the sake of a salary.

As shown in Chapters 2 and 3, migrants from major lak@&porting countries pay
different amounts in fees depending on which laboyrorting country they choose. In
2014, Abella and Martin found that workers paid larger stanmvgork in Kuwait, relative to
other GCC countries. They reported that on average, Bangladeshi workers paid costs of
$3,136, Indian workers paid $1,285 in costs, while Sri Lankan workers paid the least, an
average of $352 in cost3A 2017 ILO study foundhat workers from Bangladesh paid an
additional $1,229 more than other workers from labeporting countries for work in the
Gulf States’? Conversely, higiskilled migrants pay less for higher paying jobs, and do not
acquire debts, as their employerseothe full costs of migratioff It may take several
years for unskilled foreign workers to repay the debts they accumulate throughout their
labour migration, in spite of the high rates of remittarié&sr unskilled workers, the fees
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paid to recruitmenagencies do not always translate to higher earditifjsese costs pay

for various services that the agency provides, such as aiding workers in obtaining a
passport and informing them of the necessary medical tests required for employment visas
In 2016, Matin reported that, on average, workers paid $1,900 in migration costs to work

in Kuwait; Bangladeshis paid $3,100, Indians paid $1,1250, and Sri Lankans paid $320.
There has not been a significant change in these costs, regardless of the laws that have
entered into force, such as the Domestic Workers (2046)which prohibits recruitment
agencies from collecting fees from workers. Abella and Martin also foundettraitment
agencies were grossly exaggerating their fees, as a breakdown of all the services did not
match the fees set by agencies. For example, they found that, on average, the total cost of
medical tests, passport, as well as transportation was $6idfans, $43 for

Bangladeshis, and $23 for Sri Lankan#dditionally, Siddiqui reported that a number of
recruitment agencies in Bangladesh work with corrupt diagnostic centers that conduct
health checks that are necessary for migrants to obtain befoaetdre overseas. He states
these centers ficheat the potent chackupsni gr a|
They also manipulate results and “Magate :
migrants paid one lump sum payment, and wereullyt dware what the recruitment costs
covered’’ with some believing that the higher the costs, the better their chances will be of
obtaining wor k. 0ATh e r-skilled woekersitean avhilable jobsann y |
occupations such as domestic serand construction labour, and many are willing to pay
recruiters to put t Beéidactabellatrdfees tofracraitment fees t |
as fibribeso; he states, fAwhat the recrui!
but a bribe ér the jobs that he or she offélsT hi s fAbri bedo i s depend
demand in both labotimporting as well as labotexporting countries, which dictates the
amount of workers recruitment agencies will work with.

The Domestic Workers La{2016) enacted two years ago, prohibits recruitment
agencies from charging workers fees, and all costs be covered by the sponsor, however thi
is not the case for unskilled male laborers. As most unskilled male laborers are hired in
large numbers for certain consttion or sanitation projects, the government relies on
recruitment agencies for aid in the processing of applications and contracts. Unskilled male
laborers have reported many abuses against unscrupulous recruitment agencies over the
years, yet the lawds not changed. Eliminating fees for these workers would help reduce
the accumulated debts of migrants, as well as aid in the elimination of excessive fees and
other corrupt practices. On the other hand, Abella notega tiait on fees doesot
necessaly deter workers from paying for the services of recruitment agencies. He states
that | imits on fees fAhave been widely di:
workers. Private recruiters are generally more effective in finding positions than

3 Martin, supranote71, p.20.

" Martin, supranote71, p.3.

5 Abella & Martin, supranote 63p.9.
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governne nt agenci es, and migrants prefer the
Nevertheless, eliminating recruitment fees would lessen the debt most migrants are forced
to incur in order to pay migration costs.

4.7 International Laws, Treaties and Conventions

Recruitment agencies are subject to international laws, government regulations in
both labourexporting and labodimporting countries, as well as other rules by
international organizations, although today, there are many agehatedo not adhere to
these rules and regulations, putting migrant workers at risk of maltreatm20t.6, the
ILO Committee of Experts general survey of migrant worker conventions and
recommendations stated that inglyiclearthatacent vy«
governance of recruitment practices has an essential role to play in preventing migrant
workers from experiencing abusive and fraudulent conditions, including trafficking in
per sons and ®fThe UN $pdciallRapparteur on the HamRights of

Mi grants added, fAthe practices of unethi ¢
spectrum of human rights violationsésuch
or indirectly, at ev e r3Furtdrmaoean IldOfrepartadehatmi g |

I n 2 @Widegpreadievidence exists that the migration recruitment industry is responsible
for numerous abuses that er od&€orexanmplebenef |
although nternational labour law is very clearptacing limits to the amount of fees
recruitment agencies may charge, many agencies continue to impose them. There are two
ILO Conventions that directly apply to recruitment agencies. The first, Protection of

Wages Convention No0.95, states in Article@th fiany deduction frotl
to ensuring a direct or indirect payment for the purpose of obtaining or retaining
employment, made by a worker to an employer or his representative or to any intermediary
(such as a labor contractor or recruiterhh a | | b e %*@hiscChniventiorti® d . o
important as it prohibits the deduction of wages for the described purposes, which is a
common practice among recruitment agencies in Kuwait. The Philippines and Sri Lanka
have both ratified this convention, but\Kait has not. The second ILO convention

applicable to recruitment agencies is the-Edarging Employment Agencies Convention
N0.96, which states thatfeeh ar gi ng empl oyment agenci es
expenses on a scale submitted to and apdrbyehe competent authority or fixed by the

sai d a §BdthoSri Lahkg and Bangladesh have ratified this Convention. However,
Kuwait has not, which makes it difficult to enforce the provisions of the Convention.
Although Kuwait has eliminated feeaid by domestic workers through the recent labour
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law, the same should be applied to unskilled male laborers. In addition, the IOM launched
its International Recruitment Integrity System (IRIS) in 2014 to promote fair recruitment
for workers, agencies, aminployers. The ILO also launched a similar program, the Fair
Recruitment Initiative in 2015, which aims to develop and adopt recruitment principles that
protect the rights of migrant workers. Both of these programs work on developing an
accreditation sysim for recruitment agencies that is approved by both |adaquorting

and labowimporting countries to ensure that migrants are protected throughout their
employment.

Kuwait has not ratified the UN Protocol to Prevent, Suppress and Punish
Trafficking in Persons Especially Women and Children (Trafficking Protocol), an
important legal instrument with the aim of providing guidelines for States to enact
measures for the prevention and punishment of trafficking. In 2012, during a meeting
between Kuwaiti goyement officials and members of the Committee on the Elimination
of Racial Discrimination (Kuwait ratified the Convention in 1968), the subject of
trafficking was discussed. In response to questions as to why the government has yet to
ratify the Traffickirg Protocol, the delegate for the Kuwaiti government noted that
provisions against trafficking were found in the Criminal Code, and thus, eliminated the
need for ratification of the Convention.
under the Crirmal Code (Act No.16) of 1960 and its amendments to prevent trafficking in
persons and pr ot e éThegdverrmentdenied fhe existendefofi ¢ k i |
trafficking in the country, with the off]i
in slaves as such, according to the internationally recognized definition; however, there hac
been individual cases in which woSindeers h;
Kuwait has yet to ratify the Trafficking Protocol, it is clear that the goveme nt 6 s Vv i ¢
have not changed. In their view, the exploitation of migrant workers in Kuwait does not
correlate to trafficking, thus removing the need to ratify the convention. In regards to
forced labour, the official noted that an article criminaliZioiged labour is included in
the | aw, stating, AArticle 49 of Act No.
criminalized all forms of f Accerdingtothbour
government, the inclusion of this Article in the Criminaldeé cancels the need to ratify the
Abolition of Forced Labour Convention.

As far as bilateral agreements, Kuwait has signed MOUs with the governments of
India and the Philippines in regards to unskilled migrant workers. These MOUs are useful
where nationidaws are lacking, and together with international treaties and conventions,
they are important steps in aligning national laws with international labour standards. As
long as recruitment agencies play an integral role in labour migration, countrie® need
cooperate in order to safeguard those rights, whether through MOUSs or international
conventions. It is not the responsibility of any one government to ensure recruitment
agencies are abiding by laws and standards, but for all governments that aredinvolv

An important case that relates to recruitment is found in the UK Employment
Tribunal (ET), in the case dfirkey v. Chandof’ In this case, Ms. Tirkey, an Indian

8 Summary Record of the 21%84neeting, (2012), UN Committee on the Elimination of Racial
Discrimination, Geneva.
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8 UK Employment TribunalTirkey v. ChandokGase No. 3400174, 17 September 2013.



national, was recruited in India to work as a domestic worker for an Indian couple residing
in the UK. The ET found that her employers were guilty of a number of violations

including not paying the worker a minimum wage, retaining her passport, not glbesin
adequate rest time or annual leave and failing to provide her with proper terms and
conditions of her contract. Furthermore, the judge noted that the employers wanted to hire
someone who would not fully understand their rights under UK law, whiehyshey

chose to hire from India, and not within the UK. The ET ruled in favor of the worker,
stating she was brought to the country under deception. Unlike the case of trafficking
involving migrant workers being taken to Iraq, in this case, traffickidgndt apply as the
worker knew she was going to be working in the UK. However, this case highlights the
fact that migrant workers from Asia are at risk of deception by recruitment agents, as well
asemployersSi mi | ar t o Mr s Ti r Koeegiveorkersairskeiwait ma ny
experience the same type of treatmdfast unskilled Asian workers in Kuwait have
backgrounds that gke them vulnerable. They are discriminated against due to their
ethnicity in an environment where there is a clear labour ligyairhey are recruited and
hired based on their servile or docile nature, and are often harassed and taken advantage ¢
in both labowsending and labotneceiving countriesTheir wages are often withheld, and
their movements are restricted. In manywaysMr s . Tirkeyos plight
unskilled workers in Kuwait.

Another case that is applicable her&enstsev v. Cyprus and Russigntioned in
Chapter 1. In this case, the ECHR found that Cyprus was in violation of its obligation
underArticle 4 of the European Convention of Human Rights to protect migrant workers
from slavery, servitude and forced labour. Despite reports from NGOs and human rights
organizations describing the presence of trafficking in the coutgiiynmigration poliges
were effectively encouraging the trafficking of wom&he Court declared that states have
a positive obligation to protect all workers from trafficking. In this case, the Court ruled
that the obligation to identify, investigate, and prevent traffighies withthe state.

Hence, the state is obliged to adopt laws and establish policies to combat trafficking. This
applies to recruitment and labour laws to protect not only nationals, but all migrant
workers.Migrants like Ms. Tirkeyand Ms. Rantsevareoften given false information

regarding their employment abroad, are severely unprepared and are unaware of their
rights under the employment contract. Being illiterate and unskilled, as many migrants are,
puts them at a severe disadvantage when it coon@sderstanding their rights. It is the
responsibility of the laboesending governments, through licensed recruitment s&ginc

make sure that workers are aware of the nature and conditions of their employment, as wel
as their rights under local laws.

4.8 Remittances

Migrant workers play a large role in both of the economies of labgporting and
labourimporting countries. Their contributions to the labour sector in Kuwait have
allowed the country to implement and maintain lasgale projects and infrastructures,
necessary for its development. They also support the economies of their native countries
with remittances, or the money they send home to their families. The IOM defines migrant
remittances as fApersonal monetarfertransf



relatives back i mFormanylabouexporting coyntriesf or i gi |
remittances constitute a substantial part of their GDP and are relied upon to support

families of migrantsAs Rahman st ates, fithere most no d
tangible benefi t'Labdurexpboti nmi goanitoned 0
dil emma between 6promot i ng 6 asamchasiheywotld c t |

like to like to increase the amount of labour they export, they are incrafsiogd with
reports of abuses and violations against their nationals overseas.

For many migrants, there are many incentives to save and send a part of their salary
to their families back home, either for general support, or toward specific goalassuch
purchasing a home, educating children, contributing to medical costs of family members or
other entrepreneurial activities. This is especially true for unskilled migrants in the GCC,
who send a majority of their earnings home, even though they eathdesskilled
workers?® The motivation to save their salaries is increased further due to their temporary
contracts. In addition, remittances serve as security against possible future unemployment
or unforeseen circumstances. In this way, labour migrggoerates a source of income
for migrantso family members, thus i mpr o
them against poverty or vulnerability. In cases where migrant workers are the sole
providers for their families, remittances are the lifelof many poor households that
depend on the salaries of their migrant family members to sustain them while the
breadwinner is abroad.

According to the World Bank, worldwide remittances were estimated to be more
than $613 billion in 20170 f wh i @oping Bodirerieseare estimated to receive about
$441 billion, nearly three times®@dee amo
Table 7) In 2015, the ILO estimated tfiaa bout 3 0% of al | remit:t
originated from the GC€ o u n t*¥TheePkilipgines is one of the top five recipient
countries of remittances in the world, receiving $32,808 billion in 20whjle Kuwait is
one of the top six immigration destination countries, relative to popuf&titoday,
remittances repsent a high percentage of GDP for many labour exporting countries such
as Bangladesh, India, the Philippines and Sri Lanka. As of 201latéséyear for which
statistics are available, Bangladesh received $13,469 million in remittances, India received
the largest number at $68,968 million, the Philippines received $32,808 million and Sri
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Lanka received $7,190 milliofi.The total remittance outflow from migrants employed in
Kuwait was $15,288 million as of 2017 with the main recipient countries of retaitces
include Bangladesh, India, Sri Lanka and the PhilipptfeEhese remittances contribute a
great deal to the local economy of labexporting countries, as well as the GDP. As one

of the top remittance receiving countries in the world, India redeaver US $68 billion

in 2017%°? comprising 2.6% of its total GDF>The Phi |l i ppi nes i s al
top remittance receiving countries, with US $32 biftf8meceived in 2017, or 10.4% of its
total GDP'% Remittances are also important to smaltasrttries, such as Sri Lanka and
Bangladesh. In 2017, Sri Lanka received over US $7 billion in #5r,8.2% of its total
GDP;%" while Bangladesh received US $13 billitior 5.4% of its total GDP®® These

figures do not include the informal channels thtoudnich some migrants choose to

transport their earnings, either through friends or relatives. Also, unskilled migrant workers
are in direct competition with other workers from labeMporting countries, which tends

to keep wages low, which may also affeemittances in some cases.
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Table 7

Remittance flows to developing countries decreased by 2.4 percent to
$429 billion in 2016 but are larger than Official Development Assistance (ODA)
and more stable than private capital flows
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Source: The World Bank, 2017

Migration not only reduces unemployment in the labexporting countries, but
through remittances, migration represent
By raising national earning figures and lessening the financial burden on poor countries
that already receive international assistance, remittances represent a lifeline for migrants
and their countries. In the case of Bangladesh for example, the World Bankted that
remittances have helped to lower poverty by 6 percéatstrong advantage for the
promotion of migration. For Sri Lanka, it is estimated that approximately 70 percent of its
US $3.37 billion trade deficit are financed by remittances from arsrkhis amounts to
fialmost twice the amount Sri Lanka receives in foreign aid and more thaanthsehalf
times the amount it r ec éflivteisway, remitfancessérvgn
as a vital component of labearx por t i ng rmomiesnt ri es 6 eco

Remittances may be sent either by formal or informal channels. Formal channels
include money transfers by banks or other financial instituiismsh as Western Unign)
and informal channels may include cash payments delivered personally by family
members, friends, or colleagues. Calculating the amount of remittances transferred througt
informal channels is near impossible, although organizations such as the IOM estimate tha
if these types of remittances were included in worldwide figures, thkeamtount of
remittances would be as much as fifty percent highérypically, remittances are
transferred either by cash, check, or money order delivered through an agent such as a
bank or other financial organization to the beneficiary in the receidagtry. Some
financial agents charge a fee for these transactions, which international labour
organizations have called an end to, as these fees further increase migratig®eests.
Table 8)

Table 8

1 pilip Ratha(2017).Remittances: Funds for the Folks Back HoliwF Finance & Development. [Online]
Available from:https://www.imf.org/external/pubs/ft/fandd/basics/remitt.htm
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11310M (2009). IOM and Remittances. [Online] Available from:
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e expected to grow at about 3.3 percent
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4.9 Conclusion

The labour recruitment system, combined with the sponsorship system in Kuwait,
and the | ack of enforcement of current |
labour marketplace in which employers have both financial incentives and the freedom to
exploit domestic workers with little fear of accountability, while workers exercise little
control over the cir cuhicdemansgratesohatinthh easer
of migrant workers, often exploitation begins in their own countries, at the hands of corrupt
recruitment agencies.

Migrants from different labouexporting nations pay different recruitment costs
according to laws, dack thereof in their native countries, as well as the countries of
employment. Lowering recruitment fees as well as standardizing costs so that all workers
pay the same amount would encourage fair recruitment. By prohibiting recruitment
agencies from chging domestic workers fees, the Kuwaiti government has made a
significant step in aligning its laws with its international obligations. Zeeorecruitment
is important to guarantee that migrants are not burdened with debts throughout their
employment whsh can, in turn, jeopardize their legal status in Kuwait. This should apply
not only to recruitment agents, but safgents as well. One way to ensure this is to clearly
define what is meant by Arecruitmentto f ee:
provide workers. Fair Hiring Inc., a recruitment agency in the Philippines, proposed a
definition that considered all paeparture costs be paid by the worker, while qaosval
costs should be paid by the employer. This means that the cost famatigrcourses,
medical exams and relevant documents are paid by migrants, while costs such as airfare,
recruitment fees, food and accommodation are paid by the employer. It is imperative that
migrants arrive dekHftee to their country of employment, sotasot feel pressured to
remain in situations of abuse or maltreatment. Additionally, governments have an

4 \walls at EveryTurn, supranote 5.



obligation to make sure that recruitment agencies are licensed and properly monitored, so
as to reduce the risk of corrupt practices. Bilateral c@djos, in the form of MOUSs,

should include licensed agencies that are approved and accredited by both countries, with
guarantees that only those agencies will be permitted to provide workers.

Essentially, recruitment agencies exist to provide a sefvatertatches workers to
jobs. In order for this service to be mutually beneficial to both employers and employees,
certain provisions must be made to ensure fair recruitment. Ideally, workers would be fully
aware of the nature and conditions of their emplegt, arrive debt free to their country of
destination, earn the expected wage, and return home with a positive migration experience
In reality, recruitment agencies are not always transparent in the costs or conditions of the
work that is offered, resuifig in the exploitation of workers, which many have to tolerate
due to debt incurrence. Additional monitoring and enforcement mechanisms need to be put
in place in both sending and receiving countries. Without strict rules regarding fair
recruitment, migants are at risk of forced labour, slavery and trafficking.



Chapter 5

Present Context

5.1 Introduction

Throughout the world, slavery has been i
freedom, however it continues to exist in various forms in many countries to this day. The
situation of unskilled foreign laborers in Kuwait can be accurately desaghsldvery

according to definitions by academics and international organizations. The sponsorship
system does not offer acceptable protections for this group of workers, yet it is still
enforced, despite recommendations by international human rightsbenuol trganizations

to reform the system, and despite government promises to establish another plan. The
number of reported abuses, complaints and deaths that involve unskilled foreign workers in
Kuwait continue to multiply, and many remain legally unresdiDespite the laws that

are in place to guard against maltreatment, enforcement of those laws is poor due to
corruption and inadequate implementation measures. Taking into account the recruitment
process, the lack of legal protections, the absenceaiftefé enforcement mechanisms for
existing laws and the overall environment in which unskilled foreign migrants work, their
circumstances correspond with many of the characteristics of forced labour and slavery. In
this chapter, the definitions of slavemll be examined as they apply to Kuwait. The

effects of the sponsorship system in relation to different methods of deception and
restrictions are examined in the context of the definitions of slavery. This chapter will also
analyze the concept of rentiem, and rentierist state theory as they apply to Kuwait and

how they may be used to explain the presence of slavery in the country. In addition, this
chapter will also investigate how citizenship plays a role in the ways in which migrant

workersaremanage and treated in the country. Fi
compliance or noftompliance with treaties, conventions and other agreements, and the
ways in which the countryds monetary conf
treaties.

5.2 Slavery

GCC countries have benefittgdeatlyfrom the labour of unskilled foreign
migrants in their development from desert towns to major cities, although this has come at
a cost. Reports of maltreatment, abuse and trafficking of foreignevsohlave become
common in recent years, signaling a need for change. The sponsorship system that is
implemented in GCC countries restricts the freedoms of migrant workers and has come to
represent a system akin to slavevlygrant workers make many saccéis by leaving their
home countries and seeking better wages for themselves and their families. For many, it is
the first time they travel outside of their villages and towns and the prospect of
employment in oirich GCC countries such as Kuwait represesgportunities for a better
future. Although there are many migrants whose lives have been enriched by their
employment to Kuwait and there are Kuwaiti sponsors who treat their employees fairly,
these prove to be the exceptions rathantthe rule. Modern day slavery is an issue which



needs to be addressed in terms of the treatment of unskilled foreign workers in Kuwait
today.

5.2.1 Definitions

Throughout this thesis, several definitions of slavery and forced labour have been
examined as they apply to the situation of unskilled migrant workers in Kuwait. The UN
for example, defines slaveryast he st atus or conditialof of
the powers attaching t o t'Balesidentfibstviolande ao wn
the defining characteristic of slavery, the threat of which is central to its meaning.
Accordi ng t o lakerys a soeid ant ecanonocnmepaishipsn which a
person is controlled through violence or its threat, paid nothing, and economically
e x p| o iTherefore, the power of ownership, as well as the thretheanfliction of
violence are the defining traits of slaveiyie ECHR relies othe definition of slavery as
it appears in the UN Slavery Convention (1926), which links ownership to coercion, while
servitude refers to a situation in which the victim is unable to change employment and
perceives the situation to be permanérdefines ser vi tude as fAan ob
services under duress and that it3must b

In the case of most workers discussed here, migration is a voluntary choice, but it is
violence or the threat of violence thaeps them in that situation. In addition, Degorge
states that mmefdretothe siduatipn obpleaple who gut ofi economic
necessity enter into work relationships that either limit their freedom of choice or their
mo b i FRegayingfored | abour, according to the |IL
iI's defined as fdall work or services, whi
any penalty and for which the saiAsl persol
discussed earlier imenace of any penaltyo may i ncl
a common theme when discussing slavery and forced labour. In addition to threats, there
are other factors that indicate forced labour, such as restriction of movement, passport
confiscation, withholding or deducting of wages and debt bonf8dgjeof these factors
describe the experience of many unskilled foreign laborers in Kuwait. Whether it is
slavery, servitude, forced labour or debt bondage, the common factors are the absence of
consent and control. Even in situations where migrants fulfill all theidpparture
obligations and sign a contract, they may be faced with an employment situation different
to that which they had originally consented, leaving them vulnerable to alziBales

L UN Slavery Convention (1926). [Online] Available from:
https://www.ohchr.org/en/professionalinterest/pages/slaveryconvention.aspx

% Kevin Bales(2005).New Slavery: A Reference Handbp8kcond Edition, Edited by Mildred Vasan. ABC
CLIO, Oxford, p. 4.

® Seguin v. Franc€2002). European Court of Human Rights, Case 42400/98.

“ BarbaraDegorge (2006)Modern Day Slavery in the United Arab Eaties The European Legacy, 11,
p.664.

®1LO, Forced Labour Convention 1930 (No.29). [Online] Available from:
https://www.ilo.org/dyn/normlex/en/f2p=NORMLEXPUB:12100:0::NO::P12100_ INSTRUMENT 1D:31217
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6 Anti-Slavery International (2006Jrafficking in Women Forced Labour and Domestic Work in the
Context of the Middle East and Gulf Regif@nline] Available fran: http://www.antislavery.org/wp
content/uploads/2017/01/traffic_ women_forced_labour _domestic_2006.pdf
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states, Adwillingd participation, token
and any number of other layers of meaning, rationalization, or explanation can be used as
part of the societal or community discourse explaining andnalizing the

sl ave/ sl av e h olCdngact substilutmn, visa maslihgj apd wiage deductions

are all methods used by unscrupulous employers as ways to circumvent the existing laws.
The incidents of abuse that are reported by embassies, NGOstemational

organizations, as well as from migrants themselves, are indications that the situation of
unskilled workers in Kuwait amounts to forced labour and slavery.

In addition, two ECHR cases present definitions of slavery, servitude and forced
labour that are applicable here. The first is the caseNfand V. v. Franceoncerning
two French sisters who were born in Burundi and moved to France to live witauhgir
who had been appointed their official guardian. While living with their aunt they carried
out domestic chores for the entire househbilaunt, her husband and their seven
children. One of the sisters was subjected to more work than the otheareudt feporting
her situation to the local authorities in the belief that her immigration status was illegal and
that she would face deportation. The court found that she had been subjected to forced or
compulsory labour and servitude due to the fact theidéd not offer herself voluntarily
for such duties and that she was performing the work under duress. In this case, forced
|l abour was distinguished from servitude |
and that her situation was permanent. Gbwert also defined the parameters of the word
Openaltydéd within the context of Article
psychological, in the form of threats or
aunt to threaten her with depatibn. In the case @iliadin v. Francea Tongolese
national was brought to France by a relative who upon arrival confiscated her passport and
made her work as a domestic worker without pay. She did not have her own
accommodations and was working in essef fifteen hours per day doing housework and
looking after four young children. The court found that her relative was in violation of
Article 4 and that the victim was subjected to forced labour and servitude but not slavery in
the sense that her relaidid not exercise a right of ownership over her. Once again, this
case is an example of the court distinguishing between servitude, slavery and forced
l abour. In this case, servitude was appl i
unlikely to change.

The enforced temporariness of migrant workers in Kuwait further exacerbates the
ri sk of slavery and forced | abour. Wher e:
today, it may take place over the span of a few months or yeaskillglt workers are
considered disposable, with an unlimited pool of labour available from major {abour
exporting countries. A recent | LO study
victims of modern slavery in the Arab States on any giveri day 2 prbifablyoa
conservative estimate considering the amount of undocumented cases. The report also
states that fAthe | argest share of those |

" Kevin Bales(2006).Testing a Theory of Modern SlaveRree the Slaves Organization. [Online] Available
from:

https://childhub.org/en/system/tdf/libsdattachments/bales_test_theory 0607.pdf?file=1&type=node&id=17
820

81LO (2017).Regional Brief for the Arab StateGlobal Estimates of Modern Slavery and Child Labour.
[Online] Available from:
https://www.ilo.org/wcmsp5/groups/public/@ed_norm/@ipec/documents/publication/wcms_597872.pdf
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About twothirds (67 percent) of the total were victims off ¢ e d YOaef@m of . 0
forced labour includes debt bondage, where workers are trapped into employment due to
the debt they have incurred in the migration process, whether by employers, recruitment
agencies, or moneylenders in their own countries.séinge ILO reports that 51 percent of
the workers studied were victims of debt bondage, with women being especially
susceptible, reporting that 89 percent were victims, the highest percentage in th€ world.

Today, slavery is a lucrative business, and réoemt agencies as well as the
sponsorship system itself, present advantageous benefits for employers and companies.
The many controls inherent in the sponsorship system limit their rights. As Kapstein states,
Awhat all slaves haeef onc ed Wmhenthe orketish at |
imposed through contracts, threats of violence or debt bondageyribdurctive capacity is
exploited for the profit or benefit of the employktany recruitment agencies prioritize
profits over the rights and welfe of migrant workers, and profit a great deal in doing so.
They view themselves as business people taking advantage of a system with lax
monitoring and poor enforcement of existing laise ECHR has directly associated the
recruitment process of someurtries with trafficking as in the case ©@howdury and
Others v. GreeceThis case involved fortjwo Bangladeshi nationals who were working
in Greeceas seasonal agricultural workers. Their living accommodations were substandard
and they worked longours under the supervision of armed guards. After several months
of unpaid wages, the Bangladeshi workers held strikes and guards opened fire, injuring
some of the workers. The workers complained that they were trafficked but the Greek
court dismissed theafficking charge on the grounds that the workers had voluntarily
entered into the employment. The ECHR found that the Greek government to be in
violation and awarded a compensation sum
victimds prsiomswdrisemntenwato preclude emp
| abourd. Where an employer abused his or
situation of vulnerability in order to exploit them the latter were not offering their labour
v o | u n t?@he toluryrecognized that the recruitment process is included in trafficking
and the fact that workers freely accept employment positions dopseatude them from
becoming victims of traffickingChowdury and Others v. Greedgectly ties trafficking ®
recruitment and thus, forced labour. As in Greece, many migrants in Kuwait are recruited
by agents or subagents who lure them with false promises and contracts, in this way,
migrants are subjected to trafficking and forced labour. Unfortunatelgngas wage
wedges exist between labeexporting and labodimporting countries, migrant workers
will continue to seek work abroad, despite the debts, and deception they face.

5.2.2The Sponsorship System and Standardized Contracts

The labour laws and sponsorship system that apply to unskilled foreign migrants in
Kuwait are inherently flawed systems that are conducive to forced labour. To begin with,
the sponsorship system places tremendous power in the hands of the nationald)giower

° Regional Brief for the Arab Statesupranote 8, p.6
1% Regional Brief for the Arab Statesupranote 8, p.7
! EthanKapstein (2006)The New Global Slave Trade: Foreign Affairs, 85, p.106

' European Court of Human RighShowduryand Others v. Gree¢€ase 21884/15, 9 June 2017.



is often abused. By entrusting individual sponsors to uphold the terms of the contracts they
signed with migrant workers as the sponsorship system does, the government has
essentially removed itself from the responsibility of protecting the rigttsest workers.

The 1 LO not es t h kafalasydiemluedegabes tov e spandoreover theh e
mi grant worker, has been | i k &mfhepowedrgivea c 0 |
to the employer in the sponsorship system is especially detrinientiimestic workers,

as their work revolves around the home, a confined and private domain, out of the reach of
government supervision. In cases where the household is abusive, domestic workers have
little room for recourse.

The labour law in Kuwait ibased on a hierarchy that clearly distinguishes between
nationals, Arabs, neArabs, and Asians. This is especially true in the case of unskilled
mi grants, whose productive capacity, or |
to nationality, ageand gender. In turn, these patterns are also evident in the societal
structure of Kuwait, where unskilled Asian migrants are seen adior@nsional workers,
and little, if any socialization between migrants and nationals exists. Discrepancies within
thelabour laws as they apply to nationals and Asian migrants are justified by the
government in order to ensure the temporary settlement of migrant workers.

The sponsorship system, including standardized contracts, do not offer sufficient
protections to migant workersin the case of unskilled Asian laborers, the biggest problem
lies in their lack of knowledge regarding their rights as per the contract they signed. Upon
recruitment in their native countries, these laborers sign a contract with a local,agenc
usually written in English, outlining terms and conditions of the job in Kuwait. Once they
arrive in Kuwait however, workers are often asked to sign another contract, this time in
Arabic, and told that it is this Arabic contract that would be acknowledy the Ministry
of Social Affairs and Labour. Although local embassies try their hardest to be available to
provide translators for workers, they are often understaffed, and are unable to
accommodate all laborers. This gives rise to incidents in winighlogers coerce workers
to sign new contracts with different provisions than those originally agreed upon.
Especially in the private sector, many employers take advantage of this situation and
institute new provisions that include longer working hours jmmahovertime pay and
fewer holidays. The Domestic Workers Lé2016) prohibits many of these practices, but
many male laborers continue to be at risk of contract substitution. Other times, employers
deducted amounts fr om wofvddeus feeS and eostsathaithees |
employer paid on behalf of the worker upon signing the employment contract. For
unskilled laborers, there is little choice but to sign the new contract, otherwise, the money
paid to obtain the working permit would be loshd the worker would have to return to
their country to obtain a new visa. Relying on employment agencies and subagents to
provide them with honest work, migrant workers not only place tremendous faith in the
contracts they sign, but in the knowledge thair employers will adhere to the terms of
the contracts. Otherwise, abuse or4tompliance with the contracts may lead to incidents
of contract slavery, where workers are economically exploited, their physical movements
restricted, and they work undgreats of violence.

13 Migrant Forum in AsiaReform othe Kafala (Sponsorshif§ystem[Online] Available from:
https://www.ilo.org/dyn/migpractice/docs/132/PB2.pdf
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Both domestic workers and male laborers are restricted in their movements while
empl oyed in Kuwait. Whil e domestic wor kel
laborers reside in camps, distanced from the city and residardgad. They are prohibited
from leaving their residences or camps without express permission from their employers
and even when theyod6re not, the choAsce of
previously mentioned, some employers go to greathsng ensure that their domestic
workers do not run away, either by withholding their passport, or by locking them inside
the home. This confinement meets the 1 LO;q
conditions of t hr eat ommonnwans bbyemah Bbourlst st a
extracted by duress from wiAdditerall, mos t hr o
mi grant workerso6 passports are confiscat
although still common in Kuwait. Without their g®rts, they risk deportation or false
charges against them if they attempt to flee their employer.

The withholding of wages or the reduction of wages to pay back the fees the
employer has paid are common occurrences for migrant workers in Kuwait. Laborers
regularly have ambiguous fAfeeso deducted
Mi ni stryéds best efforts to regulate the
which instruct companies to provide bank statements indicating that each@verkea ¢ ¢ o u
has been deposited with a salary each month. As discussed previously, domestic workers
regularly complain that employers withhold wages in order for workers to repay the
various recruitment fees, which is considered debt bondditp@ugh illegd, this has
become a common practice in Kuwait, with employers withholding salaries in order to
reimburse the fees that were paid to recruitment agemiesto this practice, and taking
into consideration the fees that were paid to recruitment agethtsiirnome countries,
migrants are plagued with debts and loans that dominate their work experience. As a result
many workers tolerate horrendous working conditions and abuse due to the amount of debit
they have to repay.

Debt bondage has beenclassitieg t he | LO-l akea pPpshavercy
prohibited by the | LO6s Convention on thi
on Sri Lankan domestic workers in Kuwait, HRW reported twéntyr ee cases Afi
the range of abuses allegintced onfinement, restricted communication, confiscation of
passports, withholding of salary, abuse, high debts, and work under threat of detention or
deportatona mount ed t o “Aercoed ilngbaowr tdhe | LO, t
included in the definition of forced | ab:
wor ker éphysical confinement, financi al p
immigration) and deportation, disssal from current employment, and exclusion form
future employment, and %Omnceagih, allafeser i ght s
characteristics define the experience of unskilled foreign migrants in Kuwait. In cases of
forced labour, a combinationoftamr s come together to form
as the confiscation of passport, restriction of movement, withholding wages, threats of
deportation or violence, and contract substitution. Employers and recruitment agencies

* Human Rights Watch (2007xported and Exposedbuses against Sri Lankan Domestic Workers in
Saudi Arabia, Kuwait, Lebanon, and the United Arab Emitatsnan Rights Watch, 200p.82 [Online]
Available from:https://www.hrw.org/sites/default/files/repogslankal107webwcover.pdf
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deceive migrants into sigrgrdifferent contracts, threatening them with fines if they refuse,
then withholding or deducting wages to recover recruitment fees, and threatening workers
with deportation if they do not complete their contracts. Although not every migrant is
subjected t@ctual violence, the threat of violence or prosecution remains a valid concern.

As Bales states, Al n contemporary sl aver:
they have always beenéthe state oédocthent r
potential or acd'tAsleng asths threabdf violericedr legalc e . o

repercussion dominates the emplegarployee relationship, migrants will continue to be
at risk of forced labour and slavery.

Together, these factors prevent waskifom seeking better working conditions for
themselves, hence forcing them either to tolerate their present employment, or abscond,
jeopardizing their legal status in the country. Not being able to change employers denies
workers an inalienablerightawa di ng to the |1 LO, which ste
leaving a job, even when the worker freely agreed to enter it, can be considered forced
| a b d®This.type of deception endangers workers because it forces them to remain with
employers in order taffill the terms of the contract and earn a salary. In cases where the
contracts signed by migrant workers do not reflect the actuality of their employment or in
cases where the recruitment agencies use:
migrants shaold have the right to withdraw their labour. As stated earlier, burdensome
debts are the main reason workers remain with employers, further leading to situations of
debt bondage. More supervision is needed from the government to make sure that contract
are respected for both laborers and domestic workers, and mechanisms need to be put in
place to identify and punish employers who violate contract terms.

Modern slavery occurs in many guises. Debt bondage and contract slavery are only
two examples used inlvait but they both need to be defined in the larger context of
forced labour. Although the term slavery is not mentioned in the Constitution, Article 29
guarant ees P pessmablyaludidg toslavery. Meveitheless, forced
labour is prohiltied under Article 42 of Constitution, although the practice is legitimized
through the use of unfair contracts that lack proper enforcement. This lack of enforcement
in itself is a clear violation of bhei grani
laws gives way to corruption and exploitation. Migrants in Kuwait face constant threats of
violence, and often live in fear of any retaliation by their employer due to the unbalanced
relationship that exists between thdm1999, Sheikh Sabah Mhmad Kuwai t 6 s f o
mini ster at the time, and currently the
regarding riots by Egyptian workers who progéeliving and working conditions in the
country. He Db | atnadeds intresigenceepmdsiwboehave grawn rich over
freighting in and exploiting foreign labaof® and used the word slavery in describing the
treatment to which some migrant workers are subjected to in Kuwait. Unfortunately, the
term is still applicable and change has been slow

" Bales,supranote 2.

18 Exported and Exposedupranotel4.

19 State of Kuwait, The Diwan of His Highness the Prime Minister of the State of Kuwait, Kuwait
Constitution, Article 29. [Online] Available fronittp://pm.gov.kw/kuwakconstitutionrar.aspx
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The sponsorship system gives employers direct control over the imnmigstdios
of their employees, and thus, the power balance in the relationship rests with the sponsor.
As Bales asserts, violence or the threat of violence, is inherent to slavery, but that violence
would not take place without freedom to operate outsidelofe | a w. He st at
to use violence to enforce the condition of enslavement requires that the slaveholder can
avoid interference f?Mostsponsces ofsdonsestieworkers ¢ o mi
operate without interference from any type ofgrnmental monitoring group when it
comes to application of the standardized work contract. As a result, even though unskilled
laborers are protected under the law, their working hours and living conditions are never
inspected and the camps that theyraresed in are often squalid and in disrepair. Labour
exporting countries have attempted to remedy these conditions by entering into bilateral
agreements and MOUs with the Kuwaiti government to ensure protections for their
citizens.

5.3 Treaty Compliance

Throughout history, sovereign States created contracts with each other as a way of
expressing allegiance, purpose, or future goals, and intent¥idimea Convention

defines a treaty, as fAan international a:
and governed by international law, whether embodied in a single instrument or in two or
more related instruments, a’iWwhethehthey @esr er i |

referred to as conventions, agreements, contracts, or treaties, these installrhaaésone

thing in commonthey establish commitments and duties to which the signing parties

agree to be held accountable. The importance of treaties in international law cannot be
understated. Treaties involving States and international organizhiwassupplemented

and enhanced current laws and regulations concerning diverse subjects such as economic:
labour, human rights and migration. Throughkut wai t 6 s hi st ory, tre
solidify its place among the international community anchany cases, state its intent

towards the application of international standards. The international community
encourages States to participate in conventions and treaties, in order to align themselves tc
a codified international standard. AccordingtoXeln, Ait i s especi al
international law by treaties that clearly reveals the States as organs of the international
community. International treaties are, in the opinion of many authors, the only method by
which international law can be eré¢ €drheg have established international norms and
standards that are necessary in protecting global and political unity.

Apart from serving as sources of international law, treaties can also have a more
proactive effect in the sense that they set rules and standards for party States. As Dixon
states, Atreaties can also be seera to ha
Assembly resolutions, treaties impose binding rules on States that create rights and

%1 Bales supranote 2.
“2\/ienna Convention (1969), Article 2 (1)(a). [Online] Available from:
http://treaties.un.org/Pages/ViewDetailslll.aspx?&src=TREATY&mtdsg_no=XXllI~1&chapter=23&Temp=

mtdsg3&lang=en
% Hans Kelsen (2009%zeneral Theory of Law & Stat@ransaction Publishers, New Jersey, p.351.



http://treaties.un.org/Pages/ViewDetailsIII.aspx?&src=TREATY&mtdsg_no=XXIII~1&chapter=23&Temp=mtdsg3&lang=en
http://treaties.un.org/Pages/ViewDetailsIII.aspx?&src=TREATY&mtdsg_no=XXIII~1&chapter=23&Temp=mtdsg3&lang=en

o bl i g &'tByimposing éules and obligations on States, treaties serve to establish
norms in international law. The most basic criterion of treatipadta smt servanda

which states that all treaties must be made in good faith. AdditioAdsipn and

Goodmarst at e that, fAfor there to be any sig
community, the principle gbacta sunt servanda s r e ¢ Btates neagt deonstrate

good faith in numerous ways. The most important way is not to engage in any activities or
agreements that violate a signed treaty. Another way is to institute the necessary
mechanisms to enforce the terms of the treaty. By signing #hy,teeState is signaling its
intent to hold itself accountable for upholding the agreement as well as enforcing it. This is
also true for conventions signed with international organizations. Although the Vienna
Conventionods def i nagtements made batweenStatesersd e x ¢ | 1
international organizations, according to Malanczuk, this was done mainly to avoid
complications. He states, fAthe o-fotthe r eas
purposes of the Conventiois that the rules dhternational law governing them differ in a
few respects from the rules @dnies8stheng wr |
Vienna Convention on the Law of Treaties between States and International Organizations
or between International Organizais was submitted; Article 2 of that Convention defines
an international organizati ofintarmtiofaan i nt
organizations possess a legal personality that has played a significant role in international
law. These functionallow international organizations to be more involved in the creation

of international law and norms.

For countries that entered into the arena of international law in the post WWII era,
such as Kuwait, international standards were a novel concepairCeghts and duties had
already been defined, established, and relied upon in international law. Inevitably, the
international community exerted pressure on these newly sovereign States to incorporate
these established systems into their constitutiodsagendas. For example, in 1961, the

year of Kuwaitdéds official i ndependence,
mostly involving conditions of work, whi ¢
is quite ambitious. Ratification of treatissa y s i gn al a countrydos i

human rights standards, but that intent does not always translate to actual results.
According to Hathaway, ratification of treaties does not always correlate to less human
rights violations. Her studyin 2002ed her to assert that fdfAtr
infrequently associated with worse, rather than better, human rights ratings than would

ot her wi s e ZTaereforepSeated wattdworse human rights ratings seem to ratify

24 Martin Dixon, RobertMcCorquodale& Sarah Williams(2016). Cases and Materials on International
Law, Oxford University Press, Oxford, p.56.

% philip Alstonand Ryan Goodmaf2012). International Human Rightis Context Oxford University
Press, Oxford, p.68.

% peterMalanczuk (1997)Ak ehur st 6s Moder n | nt r,ReutledgeiNewYork,o | nt
p.13031

2" UN (1986). Vienna Convention on the Law of Treaties between States and International &iayenar
between International Organizations. [Online] Available from:
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8 OonaHathaway (2002)Do Human Rights Treaties Make a Differenée®ulty Scholarship Series, Paper
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treaties more frequentlyan those with better ratings. She states that, in general, the more
democratic a country is, the more effect
andbehavioursNeumayer 6s study confirms Hat haway
more effective the more democratic a country is, supplementing democracy with an active
civil society that is also necessary in effective implementation of treaties. In addition,
Keithds study on the impact of roaCividndc at i
Political Rights, finds that treaties with weak implementation measures such as this,
ratification does not correlate with a change in behaVibiathawaysuggests that some
countries view the ratification or signing of treaties as an indicatf their commitment to

international standards of humakifnigght s,
Ratification does not cost a country anything, while the benefits of inclusion within the
wider international community hold more advantages. #latmmy st at es, fig o\

see a treaty as a relatively costless means of spreading their ideals and principles to other
nat i>blmher.viéw, ratification of treaties also means less pressure on States from
international organizations, including NGOs thiswayficount ri es can an
positonst 0 whi ch they do not subsequefThisy cor
may be true, but, @&Sood man and Jinks contend, theat ha:
6magi c moment 6 ofr iaghtes’ ispmbematico Theyhlikermeany
others, argue that ratification is the first step to acceptance of international standards, and i

a necessary procedure to | ong term and e\
ratification of human rightireaties plays an important role in the process of building
nati onal human rights cultur es?®*\WhemStatea t r .

ratify treaties, they are indicating their acceptance of international standards, which will
eventually lad to the legitimacy of those standards within the international community.
They may be ambitious at the time of signing, but they serve as indicators of future goals
or standards. As Chayes and Chayes state,
Oaspirational 86 or O6hortatory. 6 To be sur
but like other regulatory treaties, they were designed to initiate a process that over time,
perhaps a long time, would bring behavior into greater congruencé witb s e >3 de al
This process is achievable with the contribution of NGOs, and a strong civil society, both
of which Neumayer finds are necessary f ol
treaty ratifications t o cwilcocietytopetsiadege mu st
convince, and perhaps pressure governments into translating the formal premise of better
human rights pr ot eX%inasense, thisistrae fa Kutvaitanherer e a | |
ratification of ILO conventions and UN treatiesreanabled it to construct a law that
protects many aspects of their citizens?d
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migrant workers were excluded from these laws, or not offered the same protections, the
recent Domestic Workers Laf2016)is more casistent with international standards.

When countries enter into treaties or agreements, they become a part of the international
community, and are therefore, upheld to a certain standard. With the help of that
community, those standards may eventuallyobee part of their framework, that is, they

will comply with those standards.

When the Kuwaiti government signs, or ratifies any international agreement or
treaty, it is essentially agreeing to introduce the mechanisms and systems required to
ensure effetive application of the treaty.he importance of incorporating an international
norm or treaty into national domestic law cannot be minimiBgdatifying or signing
treaties and conventions, States accept certain obligations and are required byoimétrnat
law to fulfil these commitments by conforming their national laws to the standards that
these conventions require. This demonstrates goodAagh. Anzi | ot ti not e
rules are only possible to the extent that they can rely on natiomdl *2Wgithodit the
necessary domestic law to enforce the terms or norms of the treaty, the agreement loses it
efficacy and intentinternational rules require the reinforcement of national laws in order
to become established norms. Together, internat@md national laws converge into a
wider, more universal standard. Failure to implement the necessary measures required to
adhere to the principles enshrined in international treaties demonstrates a betrayal of those
principles. Furthermore, the preseméeorruption makes it impossible for governments to
effectively implement treaties and laws, thus rendering them ineffective.

One of the ways in which a treaty violation occurs is when a State fails to
implement the necessary processes that fulfilmetiteotreaty requires. In the past, the
State of Kuwait has invoked the issue of new statehood as an explanation for its sluggish
policies concerning international treaty
system is relatively new, thoughigrdoes not preclude it from implementing and enforcing
its obligations under ratified international treaties. To be sure, there are certain provisions
in the Constitution and labour laws that only offer protections for nationals, and the
c ount r y atien aaystakesi ptecedence over any international or regional
agreement. In terms of the treaties that Kuwait has not ratified, there may be several
reasons for this, including, firstly, that the provisions contained in the treaties do not
conformtote countryédés values. Secondly, a rea
for nonvratification is that certain standards are already included in the Constitution and
therefore, redundant. However, one unstated reason may be that, for certain matésrs, St
do not wish to expose themselves to international attention or scrutiny. Goodman and Jinks
n ot e fot nmaaytgov@rnments, the decision to ratify suggests a willingness to increase
access to information on, and dialogue about, domestic human rigatcpt ¥ Itthisss. o
true, then the ratification of treaties should be encouraged, even if application may not be
immediately effective.

In an increasingly complex world, treaties, conventions, MOUs, and other
agreements, whether muléiteral, or bilateral, have become a way for States to engage
with one another, as well as the international community. Wanting to be perceived and

37 Antonio Cassese (2@). International Law Oxford University Press, Oxford.

% Goodman & Jinkssupranote33, p.176



treated as responsible member of the international community, Kuwait has become a
member of many international organizaspand signed many international agreements

and conventions. However, effective implementation is still lacking and a clear
understanding of the conventions that have been signed and ratified has not been translate
into law. In past years, the Kuwaiti gexnment has created several departments and
centresn an attempt to address and implement labour treaties and conventions it has
signed. The Higher Advisory Committee for Labour Affairs, for example, was set up to
advise the Ministry of Social Affairs aricdhbour. Councils such as this are usually

comprised of specialists who are appointed by the Amir and who work closely with
international organizations in the region.

5.4 Why Slavery?

In the past, several factors, mainly economic, were used to predictant r y 6 s
potential for the existence of slavery within its borders. According to the Human
Development Index, the more economically prosperous a country is, the less chance there
is of the presence of slavery. The ability of a government to deliverssueices such as
education and health services, as well as a relatively democratic voting system, has been &
indicator of a free labour system. In Kuwait, this is not always true. As the country has
grown more prosperous, its reliance on foreign labosiifeaeased, leading the
government to implement policies to protect its nationals, while at the same time, denying
migrants certain rights.

Kuwait proves to be an exception to the traditional model, due to its high GDP per
capita, small population, anddlth and education services. In theory, slavery, or forced
labourshould noexist in Kuwait, but there are other factors that need to be addressed.
Corruption and lack of government enforcement are two major reasons for the
maltreatment of migrant labosein Kuwait. In 2017, Kuwait was given a score of 39 out
of 100 on the Transparency International Corruption Perceptions Thdémich ranks
countries according to the degree which corruption is perceived in the public sector, and
among public officials athpoliticians. By contrast, New Zealdfidvas given a score of 89
out of 100, ranking it as the country with the lowest corruption index. In most cases,
existent Kuwaiti laws aim at protecting unskilled foreign workers from abuses and
maltreatment howevewidespread corruption restricts fair compensation and reparations.
Although corruption is present in every country to some degree, it is especially prevalent in
Kuwait. When corruption is widespread, even the best, mostintetitioned laws and
treaties ease to have an impact. Without proper application of the law, these sets of rules
become ineffective.

54.1Rentierism

The concept of rentierism has been used to designate those nations that export thei
resources, mainly oil and gas, to foreign markietsas been used to describe developing
Gulf countries, and their relationship to the West. Central to the idea of rentierism and

%971 Corruption Perceptions Index (2017). [Online] Available from:
https://www.transparency.org/news/feature/corruption_perceptions_index 2017#table
40 ||
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rentier states is the concept of rent itself. According to economist Alfred Marshall, rent is
any fAincome deei giflt §resséntiatlyanaturdl esodrces. In the

case of Kuwait, rent refers to income obtained from natural oil and gas resources. Before
the discovery of oil, rent in Kuwait ref
into protection or loyalty agreemts with other countries, but mainly Great Britain. This

rent was paid in return for the use of certain areas for landing of British aircrafts on their
way to and from Indi&* Locational rent was beneficial for both countries, and paved the
way for strongBritish-Gulf ties, which remain intact todakfter the discovery of oill,

petroleum resources were relied upon to provide Kuwait with rent. Most of the rent came
courtesy of Great Britain, which had the closest ties with Kuwait and was given full reign
ove the countryods oil and gas concessions

In the years after the independence of Kuwait, th&&bah ruling family came
under a great deal of pressure from Kuwaiti citizens to nationalize the Kuwait Oil
Company- aBritish backed company that had won the first concession to oil discoveries
in 1938. In the 1970s, the British concession was terminated, and the Kuwaiti government
gained full control of the Kuwait Oil Company. The rents accrued from oil, locational and
strategic concessions allowed the Kuwaiti government to distribute wealth to its citizens
through various wel f areeeiveddisestiylbyéherulingavi ds
families and their governments, the rents were in turn used to distribute soltietovea
their populations rather than ®fheserenty t o |
have all owed Kuwaitodos ruling family to n
install itself as a benevolent distributer of wealth for its citizens.

For Kuwait, the transition from a nation dependent on agriculture and pearl exports
to an oitrich nation occurred at a speed faster than the population could adjust. Mahdavy
writes, fAsince the external r e thé govesimemta i d
to reward its employees and supporters with regular salary increases, fringe benefits or
lucrative contracts, etc. In the lomgn, this distortion in the valuation of product may have
the effect of shifting manpower, talent and organizatiafility from agriculture and
i ndustry i*h"tho Ksevmvitcesnadi onal s6 aversion
a dependence on temporary migrant workers imported to fill the void that exists in the
| abour mar ket . The renwandiscitzems with éxtensiveavelfdre n c y
benefits has created a distorted sense of social and economic entitRemtraterived
from natural resources creates a rentier state, or a state that receives considerable rents
from foreign countries, organians, or individuals. As previously mentioned, for
Kuwait, rents refer to oil and gas exports, as well as strategic rents such as military bases
and cooperation agreemerda hdavy wri tes, Arentier stat
countries that receive onregular basis substantial amounts of external rents. External
rents are in turn defined as rentals paid by foreign individuals, concerns or governments to
i ndividual s, concerns o rAgaording to hirméehe éffsctso f

“1 Alfred Marshall(1920). Principles of Economi¢dalgrave Macitian, New York, p.368.

“2 Christopher MDavidson (2012)After the Sheikhs: The Coming Collapse of the Gulf MonarcBies
Hurst & Co., Londonp.24.

“3 Davidson supranote 42p.25.

4 HosseinMahdavy(1970) The Patterns and problems of Econof&velopment in Rentier States: The
Case of IranIn: Studies in Economic history of the Middle Ea&4tA. Cook (ed), Oxford University Press,
London, p.47.
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of petroleumdevelopment and the sizeable amounts of foreign currency (whether in the
form of rents or investment) that follow, lead to the creation of a modern rentier class,
composed of elite rulers or governments.

The concept of rentier states gave way to restege theory (RST), which explains
a great deal about the natioharacter of Gulf States, including Kuwait. Gray describes
rentier state theory as fia pol i-docietyal ec ol
relations in states that generate a largg@rtion of their income from rents, or externally
derived, unproductivehparned payments® This theory is in line with what is often
referred to as a firesource curseo, where
low levels of developmenBot h of t heseacdntéptenfisubge:
i ncome and ef f o withehe latterditen looked doavid upondy t , ©
economists and social scientists.

Essentially, rentier state theory maintains that as the State receivesment f
natural resources and distributes it to its nationals, the need for taxes is elintiaakeaof
taxation is an important characteristic of rentier states. The substantial wealth gained by the
export of natural oil and gas resources diminishes thefoegéakation, and thus allows the
government to allocate the nationds weal!
viewed by citizens as t hlethecase bf &uwait, d édndt h e
gas resources have provided gfozernment with vast wealth that in turn has created a
welfare state, whose citizens have become dependent on the state to provide economic
supportAs Crystal states) o i | creates a rentier economy
making access to the staather than access to private property the prime determinant of
w e a |*&She.fubther goes on to sd¥he fact that oil revenues go directly to the state is
important because it means that money is centralized in the state. Individuals can become
richonly through their rel at fPdhissnhyihgveano t he
adverse effect on the social structure of the state as it struggles to juggle the roles of
employer as well as welfare services provilea vi dson st at ete, fthe
regionds indigenous popul ation was incr e:
production and thus sidelined into becoming a rentier class dependent on government
subsidies, rather than a*ldthisserse Kuwafisthe | et
rentier state model. Citizens have been
Aifree gift of nature, o through various s
in place. The right to work, effectively the right to a jabpart of the Kuwaiti
Constitution, and the public sector has been the biggest employer of Kuwaitis. (See Table
9) Amuzegar states,

In the Gulf countries, free medical services for all ages, free education at all
levels, housing and home sites at beloarket prices and on easy credit
terms, highly subsidized basic services and essential items, generous
retirement pensions at a relatively early age, and the right to government

““MatthewGray(2011).A Theory of HALat e SRend theQuiDcasionaliPapert he |
No.7, Centre for International and Regional Studies, Georgetown University School of Foreign Service in
Qatar, p.1.
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employment at last resort became some the outstanding manifestations of
instanteconomic welbeing. In these and other-@kporting countries, not
only was the physical | andscapeéch:
standard of living for a large portion of the population reached
unprecedentedly high levels.

Moreover, to this dayKuwaiti citizens do not pay any taxes to the government. Instead of
relying on taxes for income, rentier economies distribute income from oil revenues to
citizens. Crpsesxistmng traditiorepateerss of patarrialisiii and group
solidarityar eady predi sposed Kuwait to distribt
has become institutionalized, and revenues are now distributed by the state through direct
transfers, soci al*Hsvwever thisgerserous aelfare systemtay | o |
breed complacency, as the traditional concepts of labour competition and diversification
are diminished. Gray argues that the payment of taxes holds the government accountable t
its citizdrme. sHatxtéateeesd, nfot ¢ o esofsupportoft s e

|l egitimacy eitheréthe population in effe
by society in exchange for a share of th
In the case of rentier states, economic prosperigg t@t mean increased productivity or

performance, it merely indicates the govV:¢
with a share of the oil wealth. I n Mahda

in rentier states, and which exists ipdadent of economic prosperfFurthermore,

Beblawi discusses a rentier mentality, different from conventional economic models. He
states, Athe basic assumption about the |
from conventional economizehavouris that it embodies a break in the wadward

causation. Rewaridincome or wealthi is not related to work and risk bearing, rather to a

c hance o r°Inghe taseat Kuweait, thié has led to a bloated public sector
dominated by nationals uneumbered by job competition. With the constitutional

guarantee of a job, and a labour hierarchy in fla@our, most workers are lulled into a

sense of security not based on merit, but on citizenship.

*1 Jahanijir Amuzegar (1982Dil Wealth: A Very Mixed Blessin§oreign Affairs, 60p.818.
> Crystalsupranote 48, p.103.
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Table 9
Employment By Occupation and Sector

The choice fillters chart and reports: June - 2018
Nationality Group: Kuwaiti
Gender: Total
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As the head of a welfare state, thmir is seen as a sort of father figure guiding the
country and distributing national wealth.
one to introduce into the Gulf area the concept of distributing part of the oil wealth to the
population whicheventa | | y evol ved i nt o*thuhdedignatirgthe h e
ruler, and through him, the government,k
wealth among its citizengurthermore, ecording to Davidson, this is part of a larger
social contact that exists between governments of rentier states and their citizens. He
wr i ttense,ésfboci al contract is rebranded a or
people choose to remain politically acquiescent in return for sufficient stability and
servc es fr om t h e This may explainnMmentany sauriries in the Gulf,
including Kuwait, survived the Arab Spring that led to unrest in other nations in the region.

Il n Kuwait, the Aruling bargaino Sdsht Davi
remain in place as the stateds ruling fal
services to KuwaitWhereas in most nations, the government is seen as a collector of
wealth, in form of taxes, in Kuwait, and other Gulf states, the resourties ocbuntry and

its subsequent wealth is seen as a collective gift to its citizens, with the government being
entrusted to be in charge of distributi ol
have emphasized the state being first and foremostrgbdier of wealth rather than an

extr @whomchoprovides rul er s > oriegitinacii that sleesno n
from economic and social welfarghis may also help explain why despite the fact that

° Beblawj supranote 47 p.54
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many ruling family members have been founuty of fraud, corruption, and
embezzlement, in general, Kuwaitis would not change their parliamentary sheikhdom for
an alternate form of government.

Citizenship is a guarded privilege in Kuwait, in line with the rentier state theory.
The guarantee of goioyment of citizens by the state has reinforced the national identity of
Kuwaitis, and instilled the sense that being Kuwaiti is a privilege, one to which a special
status is attached. In many ways, this ¢r@sited a&hared identity within citizen3he
state reinforces this special citizenship status by severely restricting the amount of
nationalizationsDavidsonsaitt s At he centrality of <citize
nati onal identity in the gulf monaadr chi e s
privileges associated with citizenship can only really be sustained if the national
popul ations remain disti nc®®Theestdblslnfentofand |
strong national identity, based on the privileges of being a Kuwaiti citizemdsubt a
ruling bargain. The scope of welfare benefits that are afforded to nationals is directly
linked to the size of the population. As the population increases, welfare benefits will
become more strained, which is the reason why citizenship isycpsaided in Kuwait.
The Nationality Law of 1959 (most recently amended in the year 2000) establishes the
rules regarding naturalizations, which state that Kuwaiti nationality must be granted by
Amiri Decree® approved first by a Committee, then by the iliry of Interior. It is a
complicated process (See Appendix 4), meant to protect the country from those wishing to
take advantage of its generous welfare benefits, a topic much discussed in Parliament. Thi:
year, MP Safa AHashem claimed there were asnypas 300,000 cases of illegal
citizenship obtained in recent ye&fs\lthough this figure has yet to be confirmed by the
Ministry, there have been numerous cases of forged or illegal citizenships in recefit years.
Regardless of the amount of years a-Awab migrant spends working and living in
Kuwait, naturalization is not an option. Figures on annual naturalizations are difficult to
obtain and verify, however, it is safe to assume that the numbers are very low compared to
the number of applications. Aduatinally, migrant workers are all granted temporary
contracts in order to ensure that migration is temporary. The division of the population into
Kuwaitis and norKuwaitis in legal, economic, and social terms creates a rentier elite class.

As Davidsonstats, fas per the rentier state mode
the creation of a national identity and the formation of an indigenous rentier elite class that
sits above all exp a tAil nigraatsvorkers in &uwhitaen p ar ;

dependent on a national to sponsor their work visa, as per the sponsorship law, which
places a great deal of power into the hands of citizens and further enforces the rentier elite
class divide.

According to the rentier state theory, rents acquired bgttite and distributed to
the population without the need for taxation lead to little public demand for greater
representation or involvement in governmental affairs, an acquiescence known as the

® Davidson supranote42, p.11
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rentier effect. The rentier effect makes it difficult forinas to become democratic, due to

the fact that a rentier government may easily buy off its citizens, thus creating a social
contract where loyalty and trust are exchanged for welfare benefits. In turn, nationals will
be Al ess | i kel y tytfromiGredmearasdntagoniotier nt abi | i

g o v e r n“hiretmeory, gentier states are not motivated to foster democratic reforms; it is
in their benefit to maintain the status quo and discourage social groups. Rentier state theor
hol ds t hat , atfiugddthermselvesithroughsoil revenues and have large budgets
are more likely to be authoritarian; governments that fund themselves through taxes and
are relatively small ar e®®overnmentsbekomey t o |
immune to democratic demds by distributing rent wealth and providing their citizens

with vast welfare assistance. Specifically, the absence of taxation directly correlates to a
less democratic form of government. In the case of rentier states, as long as the
government continuds provide generous welfare benefits, especially in the form of
employment in the public sector and avoids taxation, its nationals will be remain content
with little political participation. In this way, Kuwait does not fit the rentier state model, as
tsnati onals have been politically active

As previously mentioned, before the discovery of oil, Kuwaitis were mostly
engaged in seafaring and trading, which, although prosperous activities, held
disadvantages. These actiggtiwere restricted to the male population, most of who had to
travel for approximately ten months out of the year. This not only left a great deal of
families without a patriarch to protect them, but also left the town vulnerable to invasion or
raids. Sine the economy depended on the sea, the merchant families entered into an
agreement with the Ababah family of the Bani Khaled tribe, in which it was decided that
the Al-Sabah family would take charge of the everyday matters of the town, while the
mercharg devoted themselves to their trades. This meant that {Bak¥éh family would
relinquish what little trade they were involved in, and dedicate themselves solely to the
concerns of the town. Longva explains,
agendency rested with the merchant families, whose work generated the income on which
Kuwait critically @&@a&hsesmgrendse fsknownintswaieas i st
At he pact 0 t iBabkh familyltooetieetidelyprbsele odr and repregent
town of Kuwait. The fact that this took place at all was very unique, especially in the
turbulent Arabian Gulf; but it also took place naturally and out of necessity. Longva writes,

Barred from sedrading activities, the Al Sabah partly dependedhan

merchants for their incomes. Economic dependence made them
accountable; hence the walhchored tradition of political consultations

bet ween the shaikh and the merchani
political participation as a natural process tach they were entitled

perception that deeply contrasted with the situation in the neighboring
emirates®
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It was the start of a system in which neither ruler nor merchant could gain too much power,
and one in which everyone benefitted. In 1756, Sabah Jaber Al Sabah (or Sabah I) was
decl ared the first Amir of Kuwai direct Si nce
descendants of Sabah I (the First). Kuwait remained a protectorate and its autocratic powel
in place until the sudden death of Sheikh Salem in 1921. This event brought up the issue of
succession, and heads of the leading merchant families orgémitcech Al-Majlis Al-

Ishtishari or the Consultative Council. The Cc
settlement of the issue of succession so as to prevent any disputes withikSedeaAl

family. To this end, Ahmad Alaber AtSabah was chosen to seed Sheikh Salem, a

choice that passed without opposition. He promised to work with the Council, and include
them in the rulings of the country. Althi
clear that its establishment demonstrated a will by @émbers to launch a more

participatory role in the affairs of the country. Even though the Council was short lived, it
signalled the beginning of participatory government in Kuwait. This was the beginning of
what was to be Kuwai tAssemifyonsti tution and

In 1938, Sheikh Jaber signed a law, effectively establishing a constitution and
giving the Council extensive powers. The
tenure was focused on the economy of Kuwait, including taxes, levies, mosapudie
public finances. As all members were representing merchant interests, free enterprise and
competition were also stressed. By pushing forth their capitalist interests, the Council thus
strived to limit AFSabah control over the economy and free matket950, Sheikh
Ahmad AlJaber was succeeded by his cousin, Sheikh AbdulBafdm, widely viewed in
Kuwait as the father of reform and social welfare. It was during his reign that Kuwait
shifted from being a British protectorate, to a fully independtte. As Davidson
explains,

Following independence, Abdullah was quick to draw up a new constitution
for Kuwait and to establish a new parliament, the National

Assembl yéKuwaitds merchant popul at |
various consultative institisins, given their relative wealth and political
influence, so democratic or rather consultative traditions were much more
ingrained in Kuwait than in Saudi Aratia.

This Constitution, with a few amendments and modifications, remains in place lfoday.
thissense, Kuwait has proved to be the exception to the classical rentier state theory. Gray
states, i t hdevelepedmacenvincmg REE ¢ ht er ed expl anat. i
very activist parliament on the one hand, and the-aksence of democratiastitutions in
Saudi Arabia or t'hKeuwhA B 6osn htihset oortyh ewi.toh r
institutions distinguishes Kiutwafint@m istoc i @&
is conducive to political representation: Kuwait has few ottttramunal divisions that

el sewher e i nhi’brheclassieaprentesseate theoty doesinotdake into
account the strong political activism that has always existed in Kulieieault expands

on this by st aéntuny gonflicthetwhesa Kuwaiterulersiared tedonomic

elites over the entitlement of the latter to significant political participation both rested on

% Davidson supranote42, p.289.
0 Gray, supranote46, p. 11
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an assumption of institutionalized power sharing and confirmed the legitimacy of Kuwait
as a pol it i’tEsdendllyothmemukald wayi.t0i government 6s
given it complete autonomy from a politically involved and active native population that
demanded a role in all aspects of political life.

In these ways, Kuwait both fits and does not fit the moftigdtier state theory.
While it is true that rentier states are traditionally less democratic, prone to slow socio
political growth and demonstrate employment complacency, not all of these factors are
applicable to Kuwai t . elpodhafe desocmdy moreirsoill A b
poor countries thanineil i ¢ h “athes udMi que composition of
society has allowed it to bypass some of the predictions concerning civil unrest of the
rentier state theory.

Rentier states sucts &uwait are dependent on their foreign allies for their rents,
and a great deal of rentier wealth has been spent cultivating relationships with the West
that extend beyond economic relations. A
purchase srurity, and states have come to realize that a more complex and proactive
approach to foreign policy and external linkages is important to the loegeviability
and protection of t h'@inthisserse seeurityimay refsrtor e n t |
military security, as well as the overall security of international acceptance and
engagement. Today, Kuwait still maintains locational rent for use of certain areas for
military personnel, for both the American and British governments.

Using its rentier wealth, Kuwait has spread aid to countries, especially other Arab
and Muslim countries in the form of funds for various projects or donations to certain
causes and organizatiomss Tet r eaul t suastbeganto pduwinte n o i |
Kuwait, it became the first developing country to institute an elaborate foreign aid program
and, since the 1960s, Kuwait has used both portfolio and direct foreign investments to
attract al | i 2Wisfareigh aid pgram das bezame andmportant aspect
of Kuwaitdos f or ei gn byiddrmnational.stanGardg Kuwaitlhhass t a t «
historically been a very generous donor. In per capita terms Kuwait has been one of the
most generous states in the world, alwagading among the top ten international
d o n 0’'%Ins1964, the Kuwait Fund for Arab Economic Development was established to
provide loans and grants to Arab countries, and to date, the Fund has committed over $21
million in loans.”” Also, in 1967, the AraBund for Economic and Social Development
was established to provide assistance to social and economic development projects also fc
Arab countries. To date, this Fund has loaned over $2 billion for various projects or
grants’® Crystal reports that, inttt9 8 0 s, as much as 3.8 perc
went to foreign aid prograni§ Kuwait has also spread its rentier wealth to the

2Mary AnnTetreault (1999)Outof-Body Experiences: Migratingirms and Altered StateReview of
International Political Economy, 6,68.
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international communitynl 2 0 1 6 , Kuwait donated $4 mil |l
support Iragis displaced by the militasgerations in Mosl°The gover nment &
also extend to neArab countries. More recently, at the Pledging Conference for the
Rohingya Refugee Crisis in 2017, Kuwait pledged $15 million in aid to the UN codfition.
These donations are not only ayfor Kuwait to demonstrate its commitment to the
international community, but they also allow the country to position itself as a responsible
member of the community.

As mentioned earlier, many States ratify treaties in order to ease pressures for
refoms from the international community. On the other hand, some opt not to ratify
treaties for fear that their practices will be exposed and scrutinized. Both these analyses ar
applicable to Kuwait, a country that has made great strides in recent yeagsnigegar
reforming its laws to offer better protections for unskilled migrant workers. By working
closely with international organizations and NGOs, as well as by ratifying relevant treaties
and agreements, the government is better able to align its lawsaatides with
international standards, thereby eliminating all forms of slavery within its borders.

55 Conclusion

At present, Kuwaitodéds reliance on forei
the number of migrants in the country is adiftime high, which is in contrast to the
mi ni mal protections they are offered und:

of the global economy to exploit what are often illiterate, unskilled, needy laborers for their
own economic benefit. Furthmore, the debts that migrants incur in order to obtain work
abroad force them into a cycle of debt bondage that essentially exposes them to
exploitation before they have even landed in the host country. The overall sponsorship
system as well as false lalracontracts, contract substitution and visa trading are alll

modern methods that are used to conceal slavery among unskilled foreign laborers in
Kuwait. Greed and corruption, coupled with a lack of law enforcement has allowed
employers to take advantagetioése workers. As a result, the situation of unskilled foreign
workers in Kuwait can accurately be labeled as slavery, servitude, indentured slavery, and
forced labour. There is a lack of supervisory mechanisms that monitor the working
conditions of unskied foreign labour, who often live and toil under severe conditions. The
lack of enforcement of existing laws, signed MOUSs, ratified conventions and treaties, and
bilateral agreements, have bred an environment that is rife with corruption, and allows
abu®rs to escape unpunished, thereby perpetuating the cycle of maltreatment.

One reason used to explain the presence of slavery in a country where,
theoretically, it should not occur, is rentierism and rentierist mentalé@gpie the
exceptions, Kuwait castill be classified as a rentier state, and rentier state theory may be
used to explain why slavery and forced labour occur in the country, despite indications that
it should not. The countryds oil wealth |

810M, (2016).0ver 106,000 Iragis Displaced/tMosul Operations: Kuwait Donates USD 4 Million in Aid
[Online] Available from:https://www.iom.int/news/ovet 06000iragis-displacedmosutoperationskuwait
donatesusd4-million-aid
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erence%2023%200ct.pdf
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distibubr r at her than the extractor of the n
benefits to its citizens. Over time, these benefits have created a labour hierarchy, where
certain employment sectors are either dominated by nationals or unskilleg.Asian
Rentierism also explains the reasons for certain elitist attitudes that are a result of a
generous welfare system and the prevalence of customary laws that continue to persist lon
after they have been prohibited. This is revealed in the contrastimg ¢onditions

between nationals and unskilled migrants; while nationals enjoy the full political and social
rights of citizenship, unskilled migrants are often unprotected and vulnerable to abuse. As
Bebl awi states, fieven uctivemahppwer, éxpatriaest he c ¢
nevertheless remain alien to the body politic. Though they serve the countrgnlivalso

die- on its soll, they are not part of it. Expatriates are thus part of the labour force but not of
t he s & Althaighyheirearings may be higher in Kuwait compared to their home
countries, their lives are nevertheless unstable and endangered. On the other hand,
Kuwaitdés politically active society, as \
the traditional rentietheory and may explain the reason for its progress, albeit slow, in
incorporating international standards into its national laws. More progress is needed
however, and its important that the Kuwaiti government implements measures to ensure
proper adherermcto the rights and principles engrained in the various international
conventions and treaties that it has ratified over the years. The right to liberty and freedom
for all those living in Kuwait is a right protected in the Constitution and must not be

appgied to nationals only.

82 Beblawi,supranote 47, p.59.



Chapter 6

Recommendationsand Conclusion

6.1 Introduction

As we have seen, Kuwait is a country of contradictions. On the one hand, greaaidl

has allowed it to become a generous welfare state, providing substantial services for its
nationals, but on the other hand, a reliance on unskilled foreign laboexp@sed slavery

and forced labour within its borders. Although the country has made great strides toward
becoming an active member of the international community, there is a great deal that must
be done in order to meet international labour standard$ngstavery will require a
determined effort on the part of the government in addressing economic, political, and
social issues. Kuwait does not fully conform to any political or academic model, and
therefore, needs to be examined according to its unigquenstances. In my view, there

Il sndot one solution to the problem of i nf
workers in Kuwait. There are several suggestions that may be made however, to improve
their status within the Kuwaiti labour force. Fiys abolishment of the sponsorship system

Is crucial in removing notions of ownership over migrants, as it is a system that continues
to cause a great deal of problems for both unskilled laborers and domestic workers. This
would require the assistanceagfents and governments from sending countries, in order to
coordinate efforts. This can also be done in conjunction with an awareness campaign that
would educate people on the realities of importing unskilled foreign labour, and the
consequencesonthedut e of the countryébés economy. |
will be made regarding measures the Kuwaiti government may take to increase protections
for migrant workers. These measures include amendments to the current laws; effective
monitoring and enf@ement of recruitment agencies, as well as subagents; cooperation
with international organizations and NGOs; and awareness campaigns aimed at shifting
long-held attitudes concerning migrant workers.

Labour migration is a global issue, and thetgction of migrants remains an
important concern for the international community. Unlike skilled migrants who are
usually more aware of the terms and conditions of their jobs, unskilled migrant workers are
especially vulnerable to exploitation. Throughthe GCC region, dependence on foreign
migrants continues to increase, while in many cases, legal protections lag behind.
International institutions, NGOs and other organizations have called for changes to the
sponsorship system that currently governsradgirants in this region. In order for real
change to occur, it is imperative for GCC countries to work together in addressing the
issue. More research is required in order to understand the scale of the problem, and
governments should work together witlkeNs to implement a regiemide policy that
benefits both employers and workers. Databases on migrants should be established in eac
country specifying details of workers such as nhame, age, sex, nationality and the names of
the employer and recruitment aggninformation such as this would help governments
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manage data concerning migrant workers in order to enact policies that correspond to this
information.

6.2 The Sponsorship Systemnd Slavery

Throughout the world, migrant workers are relied upoiulfd certain areas of the
labour market, and Kuwait is no exception. The main differehosveverlie in the rights
they are grantedhe enforcement of those rightsd the social cohesion between migrants
and nationals. Historically, migrant workdrave taken advantage of their aigktto
organize in unionssettle with their families, and apply for citizenship to become a more
empowered workforce. In Kuwait however, unskilled Asian migrants are defined by their
temporary status, and are therefexeluded from any social integration. This has created a
skewed relationship between nationals and migrants, where unskilled labourers are seen a
servants and not employees. In order for perceptions to change, the situation of unskilled
workels needs tod changed.

There are a number of steps the Kuwaiti government can take in order to improve
the working conditions of unskilled foreign migrants in the country. Firstly, the
sponsorship system needs to be reformed or replaced. The restrictions impdsed by t
sponsorship system do not offer adequate protections for migrant workers. A better system
would be one where workers are not tied to one employer for the duration of their
employment contract, but instead issued with an employment visa thatesptieif
profession but nahe name of the employer. This type of visa is currently used in the
United Kingdom, as well as other countries, and allows workers to change employers
without risking their legal status in the country. Under this system, workers atilld
have to offer proof of a job offer in Kuwait before issuance of an employment visa,
although the name of the employer is not specified. This would give workers more choice
in employers and allow them to change jobs in cases of deception or madtre#itm
would also allow workers to operate on a more flexible or freelance basis in order to
maximise incomeThe Ministry of Labour would be responsible for issuing visas and it
would be this visa, not the enuslMgyper bt h:
Forum Asia suggests this as an alternative:

To discontinue the individual sponsorship system and replace it with the
National Employment Office or Ministry of Labour (MOL) in the
destination country overseeing the recruitment process. A Queaitn

officer under the MOL would take full responsibility for entry, transfer and
departure of migrant workers. Thus the migrant worker would make a
contract with the department, as would the employer who would pay the
wages to the departmeht.

Alternatives such as this would take away the power employers may exert over migrant
wor kers, who are often thought of as O6pr
migrants with the option of seeking better employment conditions safeguards against

! Migrant Forum in AsiaRefom ofthe Kafala (Sponsorship) Systemi7.[Online] Available from:
https://www.ilo.org/dyn/migpractice/docs/132/PB2.pdf
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potential abuse. It is important that the government takes more responsibility for migrant
workers, as opposed to relying on citizens to implement the law.

Currently, unskilled foreign workers are unable to change employers without first
obtainingthecuent empl oyer 6s permi ssion and ass
passports, departing the country and appl
sponsorship. This cumbersome process deters many migrants from leaving their
employers, even in cas of maltreatment or abuse. Furthermore, many migrants choose to
abscond and remain in the country without valid immigration status. Migrants wishing to
change employers should be granted a grace period after the termination of their
employment in ordemtseek a new sponsor, which would decreasauh#erof illegal

workers in the country. This would reduce the amount of costs to migrants and in turn,
reduce their overall debts. Furthermore, in cases of disputes between employers and
employees, workerdsuld be allowed to seek employment while pursuing claims against
employers. Currently, workers who are found guilty of absconding or working illegally are
taken to detentionentresvhere they await eventual deportation, thus depriving them of
employmen@nd thus, a means to earn a living. The ability to seek employment would
allow migrants to identify better employment opportunities and facilitate the process of
changing employers. By granting a grace period that provides an extension on their visa,
theyare legally able to remain in the country to pursue their claims. Otherwise, if their
status is illegal, and they are unable to financially support themselves throughout the
duration of their claim, the right to recourse becomes futile. Under the cuysmergasship
system, migrants who wish to leave their employment must obtain an exit permit from
their sponsor and in cases where this is not granted, migrants are classified as illegals and
if found, placed in detentiocentres A grace period would elimita the need for exit

visas, as migrants would not be tied to one employer, and would be able to seek
employment while awaiting a verdict on their claims. Labexporting countries should

also include grace periods and provisions regarding deportatidiaterdl agreements and
MOUSs, as this would help minimize the time spent in detentios important for

governments to recognize the differences in various types of illegal migrants in order to
better implement protection measures. Special considerégioexample, should be given

for victims of maltreatment or abuse who have absconded from their employers in order to
facilitate their transition from illegal to legal migranks.2019, the Walk Free Initiative
reported that Kuwait is one Arab statetthahad fisi gni fi cant gaps
victims of modern slaveryédomeéeskikeimost wor k e |
countries in the region, Kuwait does not hawpacia) independent rapporteto monitor

t he gover nment 06 seatmensopnuigrastdore needs tb e daonatd t r
identify victims of slavery or trafficking so that they have access to proper support
servicesA national committee should be established that includes members of NGOs, civil
society, as well as academics, dnalt is led by a designated commissioner to develop and
monitor the implementation of national laws and policies and ensure that they are in line
with international conventions.

In addition, despite laws that allow migrant workers one dagsifper week, many
employers severely restrict the movement of their employees, by either denying them a day
of rest or confining their day of rest t
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mandatory rest day, it does not state how or wheralthamay be spent. As a result,
employers are free to decide whether or not workers may leave their place of employment,
even on rest days. Restrictions such as these hinder the independence of workers and
constitute forced labour, especially for domestarkers who work in their places of
employment. Unskilled migrant workers should be granted the same employment
privileges as other migrant workers, who are normally granted two days of rest (weekend),
and public holidays. Statutory holidays such as tebseld be extended to migrant

workers, aligning their labour rights with those of other workers in the country. In Hong
Kong, for example, mandatory holidays su:i
workers, in addition to their annual leawe thisway, domestic workers are equal to other
employees for whom mandatory holidays are allocdiehisures such as this are
consistent with international standards
This would help change the present perception that domestic workers are not real
employees, but servants at the beck and call of their employers. Including provisions for
mandatory holidays as part of a domestic
employers to deny them those rights may deter employers from restricting the movements
of these workers. On the other hand, proper enforcement and monitoring mechanisms are
needed in order to prosecute employers for any breach of contract, which is ptabésm
domestic workers are employed in the hoare] the home is not considered a workplace.
Domestic workers must have proper access to grievance mechanisms such as hotlines in
order to lodge formal complaints regarding their condition or treatmenée ®farmal

complaint has been lodged, a designated task teay investigate the situation and issue a
citation if necessary. The complaint would be entered into a database that will help law
enforcement and the Domestic Workers Department identify pesstiims of trafficking

or forced labour.

National governments in both labour exporting and labour importing countries play
a crucial role in the lives of migrants, both in their home country, and abroad. Increased
knowledge and awarenefgs migrants aids in their acclimation in a foreign country.
Potential migrants need to be armed with certain information in order to make the most of
their labour experience in Kuwait. This information may include a brief background or
history of the coutny of migration, as well as its culture and language. As-Btavery

I nternational states, Athe availability ¢
stay in the destination country, irrespective of their immigration status, is crucial in
preve@t i ng abuses, including f dWheepbssblebour

migrants, especially domestic workers, shandolin training courses that teach basic
housekeeping skills, as well as language classes so as to learn basic phrasesagwsimay

in better communication with the employer. Migrants should also be aware of the
economic, political, and social situation in their destination countries and what impact
those issues may have on their experience. It is also important that migeaiulsyarware

of their rights under the legal system of the destination country. Workers should have an
understanding of the immigration and employment laws and regulations of the country,
especially those that directly impact them. Further informatianntiag prove useful

relates to the role of consulates and embassies and other migrant organizations that may b

3 Anti-Slavery International (2006]rafficking in Women Forced Labour and Domestic Work in the Context
of the Middle East and Gulf Regigm40.[Online] Available from:http://www.antislavery.org/wp
content/uploads/2017/01/traffic_ women_forced_labour _domestic_2006.pdf
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helpful in difficult situations. In cases where migrants wish to leave their employers, they
must be aware of their rights and where they are @mbéeek assistance. In recent years,

the government of Hong Kong, with the aid of rgmvernmental organizations, has sought

to provide migrant workers, especially domestic workers, wishing to work in Hong Kong
with an informational guide on a varietyisbues. The guide contains a general

introduction to the city, as well as information related to employment rights, job
termination, recruitment agencies, health care, cultural and social activities, local currency
and financial institutions, places of vehip, public services such as postal offices,
embassies, consulates, NGOs and other migrant organizations. The guide also contains
information about legal services, helplines, a list of useful phrases in Cantonese, as well as
tips on employe@mployer rehtionships. Guides such as this provide migrants with
information that may guide them throughout their employment. The more information that
Is provided to migrants, the more equipped they are in managing their employment
opportunities. By understandingeihrights under the legal system of their countries of
destination, workers are better able to identify instances that breach the terms of their
contracts, and have access to means of redress.

6.3 Recommendations foRecruitment Agencies and Subagents

National governments also have an obligation to monitor recruitment agencies in
order to safeguard the rights of unskilled foreign workers. Recruitment companies play a
key role in the experience of migrants and should be supervised to ensure thégsactivi
are not in violation of labour laws. Currently, only licensed employment agencies are
permitted to recruit migrant workers and penalties exist for agencies that operate without a
valid license or if agencies are found to have charged workers reantifeee. Migrants
should be aware of the legal limits on recruitment fees in their own country, as well as their
country of destination. Recruitment agencies, agents, or subagents that are found to be in
breach of labour laws, should be penalized, an@ekbist should be created for repeat
offendersThis list should be made available for all employers and sponsors, including
those employing domestic workers, as well as potential emplojdddionally, the
monitoring of subagents is important in implementing reforms in both ladqorting
and labowimporting countries. Although recruitment agencies are required to be licensed
in Kuwait and in most other labo®xporting countries, theare no laws requiring
licensed subagents. As a result, many employment agencies rely on subagents to recruit
migrants in rural areas, and pay them commissions, which in turn, results in more costs to
migrants. States need to work together in order to eribat intermediaries such as
subagents are licensed, monitored and given formal government approval.

Migrant workers wanting to complain about agencies or agents, should be made
aware of complaint mechanisms that exist, and ways to seek redress, Kotvaity and
in their home countries. Employers should also be monitored to ensure that they do not
extract recruitment fees from workers and employers who are found in violation of this law
should be penalized. Also, NGOs and human rights organizatioms Wuwait should
take a more proactive role in identifying companies, agencies, individual employers, as
we l | as government officials who have abi
and shaming constitutes an important step in raising publiceaess about the situation.
The names of these companies may be put on a list in order for future migrants to know the



risks involved in working with such companies. Kuwaiti companies that operate on an
international basis, as well as foreign companiesating within Kuwait are obliged to

obey international standards of labour, and should take a more tvande in making

sure that their company, as well as any related agents that they work through, operate in a
legitimate, legal and transparent manfidris means informing foreign laborers of their

labour rights under Kuwaiti law, prior to arrival, so that migrants have all the information
they need to make informed choices. Publicity campaigns help in bringing the issue to the
forefront atténtion,imaking thelmimiore @vare of the particulars of labour
importation and reliance.

In addition, recruitment agencies should take proactive measures to implement
regulations among themselves that aim for fair recruitment according to international
labour standards. The role that agencies, agents and subagents play in the lives of migrant
workers is considerable and the success of recruitment agencies should be measured less
by profits and more by the reliable employment placements that add to thye ofuke
lives of migrant workers and their familiesccreditation systems for licensed recruitment
agencies should contain information regarding knowledge of current immigration laws in
both labourexporting and labodimporting countries, without whh it would be difficult
for agencies to feign ignorance concerning certain laws. Recruiters should kddneoir
practicessuch as contract substitution, so that migrants who have to suddenly leave their
employers may have recourse to the courtheir home countries.

6.4 Improvements tAAccess GrievancMechanisms

In cases of abuse or maltreatment, the Kuwaiti government should provide legal aid
in the form of representatives who are able to explain the legal system and its procedures.
Case of absconding should be treated individually in order to better understand the
circumstances leading to the employee fleeing the employer. When workers are unable to
recover their passports, the government should issue temporary travel documents so as to
reduce the amount of time workers spend in overcrowded deteetidresor shelters.

Also, collecting statistical information on the number of complaints by unskilled foreign
migrants and the outcome of those complaints would help in better assessing the situation

and finding solutions to persistent problems. HRW suggedtsthdk uwai t fAcol | e
publish statistics on a yearly basis regarding the number and type of complaints filed with
both courts of | aw and the Domestic Wor ki

supervision of domestic labour) as well as on how thesemp | ai nt s *Ehise r es
information would also enable NGOs and various other human rights and labour
organizations to improve their work with migrants by identifying key areas that require
modification.This would also enable the government tddyatlentify possible cases of
trafficking, forced labour or slavery. Currently, there is a lack of access to grievance
mechanisms for those trapped in those situations, and who are unable to file complaints or
leave their place of employment.

4 Human Rights Watch (2010)vallsatEer y Tur n: Abuse of Migrant Dome
Sponsorship SysteffOnline] Available from:https://www.hw.org/report/2010/10/06/waHsvery
turn/abusemigrantdomestieworkersthroughkuwaitssponsorshigsystem
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For many nigrants, domestic workers especially, the police station is usually the
first place they seek help in instances of abuse, maltreatment or other types of conflicts
with their employers. As previously mentioned, police stations are not equipped to handle
mary of these cases, and many times, migrants are treated in a dismissive or aggressive
manner. The Kuwaiti government can do more to improve facilities in police stations that
will aid staff in handling cases linked to unskilled foreign workers. First pfeatiale
police officers should be present at all police stations, and should be trained in dealing with
migrants and domestic workers specificalpunsellorstranslators, medical, and legal
staff should be on hand to assist workers, and administén&reta This way, migrants are
better able to understand their situation, as well as any charges that leegiledagainst
them. Training programs for officers should be implemented in order to sensitize and
educate staff on the best ways to handle siina adequately. These protocols would
better enable police and immigration authorities to assess each case individually, as
opposed to grouping all runaway workers as absconders. It is important, for example, to
identify trafficking victims early, respa@hand refer the matter to the appropriate
government authority. Crucially, officials in police stations should be prohibited from
returning runaway workers to their employers without following certain protocols. Migrant
workers rely on government authoesiin cases of dispute resolution and in order to ensure
justice in these cases, it is vital that authorities are properly equipped to identify and handle
such cases.

The Kuwaiti government can protect the labour conditions of domestic workers by
enactindegislation that would allow government inspectors to monitor the living and
working conditions of these workers. As previously mentioned, there is a lack of
government supervision regarding domestic workers, mostly due to the fact that their work
takes jace in private domiciles. HRW has suggested that Kuwait authorize inspectors to
enter homes in order to monitor domestic worRehgugh this is a topic that invokes
debate. Such legislation will be difficult to pass, due to the sanctity of the provate h
within Kuwaiti culture, but it will help provide equal protection to domestic workers as
other unskilled foreign worker#s stated previously, a task force appointed through the
Domestic Workers Departmesihould be created, composed of members of 8lGOil
society, academics, as well as government workers. This task force would have the
capacity to investigate complaints and issue citations for employers found in breach of the
law. Embassies should also be closely involved, as they are usuaihgtipoit of call for
migrants seeking aid. Through embassy contacts or hotlines, this task force may investigat
claims of abuse or maltreatment and act accordingly. This way, there would be a legitimate
reason for government officials to enter the pevadmes of employerEmployers who
are found in breach of the conditions of the labour contract should face penalties for
violating the law.

The Kuwaiti government should also increase the services provided for unskilled
foreign migrants. As discussed@hapter 3, currently, there is a single government shelter
for domestic workers and the conditions of entry are somewhat rigid, which excludes many
other workers seeking refuge from their employers and puts a massive strain on individual
embassies. Anothehelter for all domestic workers, regardless of their immigration status,

® Human Rights Watct2006).Swept Under the Rug: Abuses Against Domestic Workers Around the World
[Online] Available from:https://www.hrw.org/sites/default/files/reports/wrd0706webwcover.pdf
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should be created in order to accommodate the many runaway and absconding workers.
The shelter should employ staff that is specially trained to deal with traumatized or abused
women, with facilities for medical cheelps and legal aid. The Kuwait Society for Human
Rights (KSHR) has established a hotline for migrant workers, available in five languages
(Arabic, English, Tagalog, Hindi and Urdu), managed by a team of experts insviagal

fields. The government should also launch its own hotline for complaints or questions, in
order to provide aid for migrants. All domestic workers arriving to Kuwait should be

issued with a guide that includes the location and telephone numbkesrefavant

embassy or consulate, as well as the government shelter.

Much of the maltreatment of unskilled foreign workers, domestic workers especially,
exists due to longtanding attitudes regarding manual labour, as well as an underlying
mistrust of foreigners. Raising awareness about the issues surrounding domestic work
would help people understand the hardships involved in migration. This would also help
change stereotypes and allow people to recognize the work that domestic workers perform
ard the difficulties they face. In addition, the government should place a limit on the
number of domestic workers each household may employ over the course of one year. This
measure would help ensure that employers take extra care during the recruitmesg pro
in order to hire a worker that is a good match with the required job. If employers placed a
higher premium on their employees, perhaps they would make more of an effort at keeping
workers satisfied. Al n t urdalispcabl@pesp@wo ul d |
syndrome in which many employers have little incentive to cultivate a decent employment
relationship because S%rhegavernnerdt alondwiththe | a b o |
media and NGOs, can play an important role in publicizing the isgte fmublic. Public
information campaigns aimed at educating the public would be a significant step in
reducing the incidents of maltreatment and abuse.

As Kuwait forges its way into the modern arena of international relations, its native
population is foced to deal with issues regarding their lifestyle, work, home, family,
society and national identity. Often, there is the temptation to resort to past beliefs and
ways of life, in order to preserve a traditional lifestyle considered safer and sensible in
fastchangingmodern world. National and personal wealth have allowed many modern
Kuwaitis to enjoy educated, wedhdowed lives however, lodteld customs and attitudes
cannot be changed overnight and will require a great deal of work and effort.

6.5Recommendations foNGOs

In addition, more allowance must be given to NGOs and human rights societies for
them to actively participate in the politics of the country, so as to establish themselves
among other political lobbyists and activi$tdGOs and other such societies should study,
investigate, and monitor the working, living, and housing conditions of these laborers in
order to publish factual, detailed and impartial reports to be made available to the general
public, as well as to inteational associations. It is important for internationally recognized
organizations such as the ILO, Human Rights Watch, and Amnesty International, to

® KAFA (enough) Violence and Exploitation (20101 i cy Paper on Reforming t
for Migrant Domestic Workers: Towards an Alternative Governance Scheme in Lelpad@n
" political lobby groups are not legally permissible in Kuwait, although they operate on an informal basis.



become more involved with local NGOs, as they have established reputations for standard:
of research, asell as the necessary resources required fdepth studies. At the same

time, their reports carry considerable weight and may influence countries into taking more
action regarding the labour rights of unskilled foreign workers in Kuwait. Collaboration
between NGOs and governmental institutions, recruitment and employment agencies, as
well as international organizations, allows the formulation of comprehensive policies
regarding migrants.

Recently, NGOs have taken a more active role in raising awarenalsgdes
against unskilled foreign migrants. The KSHR, for example, works closely with the Dutch
Embassy in Kuwait to transmit information concerning migrant workers. In 2017, KSHR
launched a websitépgetherkw.og providing information for migrant workers regarding
their rights under the Kuwaiti law. Moreover, KSHR, in partnership with the Department
of Domestic Labour in the Ministry of Interior and the Dutch Embassy, launched a booklet
containing information irseveral languages aimed at raising awareness of local laws
among this group of workers. This booklet is free and available at airports, clinics and
local churches, though it does not contain advice in cases of maltreatment, such as contact
information forembassies, consulates or the Domestic Labour Department. This kind of
information is vital for migrant workers and should be included in all booklets or
information packets. In addition, HRW recently launched a campaign in Lebanon and
Kuwait aimed at raisig awareness about the rights of domestic workers. The campaign,

titled APut Yourself in Her Shoeso depi ci
by housekeepers and nannies and focused on issues such as abuse and maltreatment.
Unlike mostcampalys ai med at governments, this ca

families and women in particular, as they are usually responsible for the supervision of
domestic workers. Furthermore, the IOM has worked closely with Kuwait to provide
training for governmenemployees working with migrant workers. In past years, the IOM
has held workshops on shelter management trafhimapnaging temporary workets,
counter trafficking measuré8awareness campaigh'sand other subject€.Workshops

and training opportunitiesish as these are important in ensuring that the people tasked
with dealing with migrant workers are properly qualified to do so.

6.6 Recommendations foEmbassies and Consulates

There are also steps that embassies and consulates can take tdhahseeatrival
and work experience of unskilled foreign laborers is up to international labour standards.
Embassies should work with the relevant ministries in Kuwait to promote adherence to
these standards. To an extent, several embassies, such dsothd3angladesh and the
Philippines already have such programs in place. The Bangladeshi Embassy in Kuwait, for

®10M (2008). Training Course on Shelter Management, PreksaRe.

10M (2009). Kuwait Hosts Workshop on Managing Temporary Foreign Labour. [Online] Available from:
https://www.iom.int/news/kuwaihostsworkshopmanagng-temporaryforeignlabour

1%10M (2009). Capacity Building & Awareness Raising on Counter Trafficking in Kuwait.

Y1 OM (2017). 1 OM Launches fATogether Against Traff
Available from:https://www.iom.int/news/iortaunchegogetheragainsttrafficking-personscampaign

kuwait

1210M (2009). Workshop on Training National Trainers on &xjate Labour.
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example, has worked with the Ministry of Social Affairs and Labour on standard
documents that would guar ant suadetthetaln. e mp |
These documents include sample contracts, rules and procedures, as well as a list of
responsibilities for both employee and sponsor (see Appenditedcuments such as

these represent an important step in improving the experienceswfrfavorkers. The

Philippine embassy has also instituted education measures aimed at explaining the culture
of Kuwait, as well as the labour circumstances in the country. Although most of the
training courses are offered to domestic workers, there aredilsational tools available

for other unskilled migrants, including pamphlets specifying labour rights and other
important information. These measures encourage the smooth transition of workers from
their native countries and promote full disclosurertteo for the migrant to decide

whether or not to seek employment in Kuwait. Embassies offer services such as legal
counselling and representation in cases of criminal charges against their citizens however,
there are more proactive measures that shouldke®. Embassies and consulates should
closely monitor the situation of their citizens in Kuwait and work to alleviate problems.
Training programs and courses are helpful in providing the necessary tools to migrants,
and help ease the culture shock tHegrocomes with working abroad. Periodic reports
should be submitted to the Ministry of Social Affairs and Labour, in order to collaborate
with staff on addressing certain issues. Domestic workers make up the majority of those
seeking shelter at embassig®refore, systems should be put in place to address the
growing numbers. All embassies | visited were understaffed, and in need of resources to
accommodate theumberof workers seeking assistance or shéeft@helters themselves

were often overcrowdedlith large numbers of workers awaiting pending cases. Most
embassies hire personnel who are trained to praxadesellingand legal services to

workers, however, their numbers are few and their resources limited. With the necessary
resources, embassiesww be able to exercise more initiatives aimed at protecting

workers. Of course, this would have to be done with cooperation from local police
authorities. Additionally, a system should be put in place to monitor workers who have
previously contacted therdassy for assistance with employer issues. Embassies
themselves need to keep a list of employers or companies that have received complaints ir
order to report data to their home and host countries. It is crucial that embassies work in
conjunction with miistries and labour authorities in identifying problems and pursuing
remedies.

6.7 International Treaty and Convention Ratification

On the international level, the Kuwaiti government can improve the situation of
unskilled foreign workers by ratifyingectain ILO Conventions, such as the Equal
Remuneration Convention (No.100), which promotes equal pay for equal work; the Private
Employment Agencies Convention (No0.181), that sets to discourage discrimination in the
hiring, and employment of workers; thewsed Migration for Employment Convention
(No.97); the Migrant Workers (Supplementary Provisions) Convention (No.143), which
promotes equal opportunity; and the Domestic Workers Convention (No.189).
Conventions such as these would hold the governmentiaiadle in ensuring that the
labour rights of all migrants in Kuwait are protected. It is also important for labour

13 personal interview with Ms. Swarnageetha, Legal Help Desk Coordinator, Indian Embassy, 2010.



exporting countries to ratify these conventions, although currently, only the Philippines has
made an effort ratifying some conventions.

The UN International Convention on the Protection of the Rights of all Migrant

Wor kers and Members of their Families (r
is also an important convention that Kuwait has yet to sign despite the ratifiohthe
Convention by Bangl adesh, Sri Lanka and

currentlyéthe most comprehensive and det:
governments worldwide need to tackle in any attempt to promote integration asibcoh

i n t hei rBgidentfyiagthe gutnerability of migrant workers who are often
exploited by the migration system in both their own countries as well as countries of
destination, this Convention seeks to impart protections for this grouprkérs. Its aim

is to promote norms that will ensure the human rights of migrant workers and their families
and it contains provisions for the equality of treatment between male and female migrants,
nationals and nenationals, as well as documented andagumented workers. In

addition, it clarifies the responsibilities of sending and receiving states, and prohibits

Adi stinction of acaolurlangnade, religianior cangiction,galitical r a «
or other opinion, national, ethnic or soaigin, nationality, age, economic position,
property, marital s"Destnatenor dsdriminationis dearlyo t h e |
present in the Kuwaiti labour law, with unskilled foreign migrants occupying the lower
rungs of the labour hierarchy.t i s | mp or t a-digcriminationrdoes ot t h a't
prohibit all preferential treatment for citizens, only those which are unjustified or

unr eas 8 Additiohadly, 1996 Kuwait ratified the International Covenant on Civil

and Political RightsICCPR), which also contains a provision against discrimination.

Article 26 states, ndall persons are equal
di scrimination to t h¢¥thereforeaalthougl thetpretectionso n o |
againstdiscrimiat i on i n the Migrant Workersd Con\

more comprehensive approach. Only three lafgognorting countries discussed in this

thesis have ratified the ICCPR: the Philippines (1995), Sri Lanka (1996), and Bangladesh
(2011). Pogsble reasons for nematification of this Convention may be an increase of
obligations that States must adhere to, as well as a fear that these obligations may deter
labouri mporting countries from hiring wibr ker
they YAnddry.tOohe Migrant Workersd Conmnvent.i
departure services such as providing migrants with information, access to consular or
embassy staff in cases of disputes, and the obligation to monitor recruitrapoieag

which may be beyond the capabilities of certain countries such as Bangladesh. Fer labour
importing countries such as Kuwait, possible reasons foratification revolve around
socicpolitical and national attitudes towards migrant workers. Maggdhere is a lack of
experts in areas of international law in many governmental organizations, whether they are

“ Fernand De Varennes (2003)rangers in Foreign Lands: Diversity, Vulnerability and the Rights of
Migrants. UNESCO, p.19. [Online] Availablfom: https://unesdoc.unesco.org/ark:/48223/pf0000146681
> UN OHCHR (1990). International Convention on the Protection and Rights of All Migrant Workers and
Members of Their Families. [@ine] Available from:
https://www.ohchr.org/en/professionalinterest/pages/cmw.aspx

'® De Varennessupranotel14, p. 26.

" UN OHCHR (1966). International Covenant on Civil & Pigkit Rights. [Online] Available from:
https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx

'8 Robyn Iredale and Nicola Piper (200R}entification of the Obstacles the Signing and Ratification of
the UN Convention on the Protection of all Migrant Workefithe Asia Pacific Perspectivd NESCO, p.4.
[Online] Available from:https://unesdoc.unesco.ord48223/pf0000139529



https://unesdoc.unesco.org/ark:/48223/pf0000146681
https://www.ohchr.org/en/professionalinterest/pages/cmw.aspx
https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
https://unesdoc.unesco.org/ark:/48223/pf0000139529

in judicial courts or ministries and therefore, there is limited proficiency on the application
of these conventions.

In addition to internatinal treaties and conventions, bilateral treaties such as
MOUSs enable labouexporting countries to compensate for shortcomings within the labour
laws. For example, in the absence of a government hotline to provide aid for migrant
workers, an MOU betweenlKkwa i t and the Philippines sic
activation of a 24/7 hotline for distressed Filipinos in need of assistance and the creation of
a special police un?%Inadditon, theMOy states that domesticmp |
workers are lfowed to own and keep mobile phones. These provisions are not in the
labour law, but their implementation would provide for increased protections for migrant
workers. It is important that bilateral agreements such as these are enforced, even if they
requre the establishment of institutional structures that do not currently exist.

Ratification of these conventions however, does not guarantee an improvement in
the lives of workers. Instead, a combined effort from various governments, international
compates and businesses, NGOs and human rights organizations, as well as the
international community, may help in improving conditions of foreign laborers by setting
clear standards and penalties. At the same time, concerted efforts should be made to
incorporag ratified international treaties and conventions into domestic legislation, and
have frameworks in place to effectively apply those treaties. Even though abolishment of
the sponsorship system has been discussed numerous times, it continues to exist.
Mechani sms should be put in place to addres
challenges that have rendered previous reforms ineffective in achieving greater protection
f or t hi*®4absuentporting countries and laboexporting countries tenm hold
each other responsible for the abuses against migrant workers, without acknowledging that
a migrantodos | abour experience encompasse:
labour migration policies focus on reducing the inflow overall migrankerst directing
them to mostly unskilled sectors, and nationalizing the workforce, in order to maintain its
generous welfare system. On the other hand, the migration policies of-tatpmirting
countries focus on increasing the outflow of migrant workarsrder to reduce
unemployment and earn remittances. Although the labour migration policies of Kuwait and
those labouexporting countries it relies on are contradictory in many ways, both are based
on decisions involving the number and type of migrémis are admitted, and the rights
that are granted to them. Both home and destination countries need to be held accountable
for the labour employment experience of unskilled migrants, as they both play an
important role in whether that experience will losipive or negative.

Kuwait has made great strides in enacting a Domestic Worker$dCi\@) the
first of its kind in the region and which set standards regarding minimum wage, working
hours, overtime payment, days of rest, annual leave and standaoiitextts. Yet there is
still much to be donéAbolishment of the sponsorship system would be an important step
in extending the rights of migrant workei$is may prove difficult, however, due to the
fact that, for most Kuwaitis, the sponsorship systethé only one they have ever known.
In spite of news reports and increased international attention on the plight of migrant

19 Gulf News (2018)Kuwait, Philippines Sign Deal to Regulate Domestic Labf@nline] Available from:
https?/gulfnews.com/world/gulf/kuwait/kuwaiphilippinessigndeatto-regulatedomestielabour1.2219791
'Walls at Every Turpsupranote 4.



https://gulfnews.com/world/gulf/kuwait/kuwait-philippines-sign-deal-to-regulate-domestic-labour-1.2219791

workers in the GCC, the debate surrounding abolition or reformation of the system remains
largely personal. Fargues and Shah state,

Yet, for all this rhetoric and anxiety, for most citizens the debate over the
kafalais much more personal and banal. Public opinion on reforming the
kafala does not revolve around such esoteric concerns but those of any
householdHow will reform affecme? Will my maid quit? Will my driver
demand a higher wagdf short, the debate over immigration reform

evokes fear, anxiety and, most importantly, great uncertainty for the citizens
of the Gulf. In the view of these local populations, the complex syste

control essential to theafalahelps minimize security and cultural threats,
while safeguarding their traditional values and basic economic intéfests.

With these uncertainties, personal attitudes and beliefs need to be addressed along with
economicand security issueft.is important to address such issues in order to gain a better
understanding of the social aspects that
labour.Moreover, proper enforcement of existing labour laws is important in encouraging
and promoting standards of good practice. By granting migrant workers their full rights
according to international standards, the government would be acknowledging the
important role that unskilled foreign workers have played in the development of the
country. Improvements in the treatment of unskilled foreign labour in Kuwait require the
collective efforts of all GCC countries, in addition to support from the international
community. This is not a regional problem affecting Kuwait, but one that affects the rest of
the world. Increased awareness about migration and labour concerns will help educate the
public about the circumstances of foreign laborers. Due to the complicgéédsiecial,

and administrative issues involved, change will be slow, and will require a great deal of
effort.

In the final analysisthe rights of unskilled foreign workers in Kuwait are
infringed upon to an extent that can be classifietidsntured labour or slavery. In the
first place, the sponsorship system bestows upon nationals a great deal of control over
migrant workers through various restrictions and constraints. In addition, the Kuwaiti
government lacks the means to enforce eristaws, allowing corruption to flourish.
Corruption has led to low public opinion regarding law enforcement, leading many to
conclude that laws only apply to expatriates, while nationals pick and choose which laws
to obey, many times without proper recael This creates inconsistencies within
government policies, which may have adverse effects in the implementation process.
Without the means to enforce constitutional orders and decrees, these laws cease to carry
weight. Secondly, an important aspecthia tliscussion of labour rights in Kuwait is the
social attitude of nationals. Their outlook regarding manual work remains negative and as
long as certain fields of work remain restricted to expatriates, the attitudes of nationals are
unlikely to change. liyears to come, Kuwaitis will have te-evaluatetheir ways of
vi ewing manual |l abour so as to relieve t|
important for nationals to understand their relationship to the foreign workforce, and
become educatedbaut labour and migration issues. Furthermore, the establishment of

“philippe Fargues & Nasra Shah (201d)gration to the Gulf: Policies in Sending and Receiving
Countries Gulf Labour Markets and Migration (GLMM), Gulf Research Centre, Cambrjidé,



technical schools antentresof education may help in encouraging young Kuwaitis to
pursue different career paths than those involving business, trade or banking. At the same
time, sociakttitudes regarding foreigners need to be addressed. It is crucial to understand
what motivates Kuwaitis in order to gain a better understanding of the intricacies of the
society as a whole. Increased awareness and education regarding these issugstmay hel
build a new, more inclusive ethos to Kuwaiti society. One thing however, is eedain

and longterm change can only occur if Kuwaitis dedicate themselves to change in terms of
labour supply. It is necessary that change arises from within thergatlmobugh its

nationals, as this is the most effective way to promote change and progress. Although
recognizing the presence of slavery in Kuwait may be shameful, it is a necessary step in
acknowledging the situation as it currently exists, and takemgs<b remedy this problem.



Appendix 1

Appendix 2

EMPLOYMENT AGREEMENT
FOR MANPOWER RECRUITED FROM
BANGLADESH
BETWEEN EMPLOYER & EMPLOYEE

This EMPLOYMENT AGREEMENT is made and
entered into on the date of ... , by
and between:

The First Party (Hereinafter called as Employer):
Name:

Nationality:

Civil ID No:

Address:

Telephone & Mobile No:
Fax No:

The Second Party (Hereinafter called as Employee):
Name:

Nationality:

Passport No:

Permanent Address in Bangladesh:

Whereas the Employer desires to employ the Employee
in the Company

....................... as
on the conditions set forth hereafter.
And whereas the Employee agrees to work in conformity
with the Employer's instructions at the assigned work
place, in consideration of the mutual covenants herein
contained, the Parties have agreed as set forth
hereinafter:

1. CONTRACT PERIOD OF EMPLOYMENT

11)  The CONTRACT PERIOD of Employment
shall be 2 (two) years effective from the
date of the Employee’s arrival in Kuwait to
the date of his/her departure there from.

1.2) The CONTRACT can be renewed for a
period on the terms and conditions both the
parties agreed upon by written consent
before 60 (sixty) days of the expiry of the
CONTRACT.

2. PROBATION PERIOD

21) The Employee shall be subject to a
probationary period of 90 (Ninety) days from
the date of commencement of his/her
duties.

22) In case of the Employee is evaluated fo be
unqualified or unsuitable for the job he/she
is recruited during the probation period, the
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Model Contracts

(Details to be furnished in employment agreement)

An agreement under sub-section (3) of section 22 of the Emigration Act r.w.r 15 of the Emigration
Ruies IPB3 shalii provide for the foilowing matters: i

Period of erhployment/place of employment

Wages and other conditions of service

Free food and food allowance provision

Free accommodation

Provision in regard to disposal or transportation to India, of dead body of the emigrant

Working hours, overtime aliowance, other working conditions, leave and social security benefits as
per local labor laws

To and fro air passage at the employers costs

Mode of settlement of disputes

Medical benefits

Leave benefits

Travel and transportation expenses

Conditions for the termination of employment

Provisions in regard to coverage of special risks including war
Provisions in regard to remittances

Provisions in regard to renewal of contract
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Appendix 3

1 s _ <HOUSE RECRUITMENT
T bkl Adlend] @ladies ¥
APPLICATIONFOREMPLOYMENT

R

2= +63926996546

HOUSEMAID

jTAILS OF APPLICATION

JATIONALITY PHILIPPINES
fELIGION CHRISTIAN
DATE OF BIRTH 04 EER 1968

44 YEARS OLD

el salal

ENGLISH s Hadl | ARABIC wF
WORK EXPERIENCE Jasdh 5ua

AHRAL OUSEMAID

She is 40 years old, married with 5 children. She is high school graduate. She
 worked as housemaid in Bahrain for 13 years. She speaks English and Arabic language. She
i can do all around household works such as washing, cleaning, ironing and babysitting. She
'promised to finish her 2 years contract.
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Transactions of the General Directorate of
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©

First: Applications for Kuwaiti citizenship for the first i
.Nationality of the original father + a copy of it .1
.Original birth certificate + a copy of it to the son 2
.civil card + a copy of it for the son and the father  The .3
.(last qualification received by the son (photo ~ The 4
.Five non-immediate color images size4 x 6 .5
.(Marriage of the Father on the Mother (picture .6

In the event of the death of the father, a letter must be submitted by 2
.the General Authority for Minors' Affairs and the Genetics Inventory

Second: Issuing the certificate of proof of nationality
.A parent’s sexual image .1
.The presence of the father or his legal representative .2
.One personal photo of those over the age of ten .3
Third: Applications for the addition of 8 newhorn baby.

.Copy of the nationality of the parent with his or her legal representative .1

\A certificate of birth and a copy of the original .2

.Copy of marriage contract in case of first child .3
Fourth: Requests for Article 5 / Second paragraph for the treatment of
Kuwaitis treatment of Kuwaitis until they reach the age of majority or
nomination of them

.Book submitted by the mother .1

.Nationality of mother + civil card .2

Marriage contract .3

Death certificate + inheritance in the event of death of the husband, and in .4
.case of divorce bring the certificate of divorce

.Marriage certificate .5

Birth certificates of children + passport copy + civil ID in case of .6
.identification of father’s nationality

.The sequence of the sons .7

Statistical series of children .8

.Attendance of the mother to sign .9

.witnesses + pictures of their nationalities + civil ID (2) .10
Fifth: The documents required for the nationality applications of the wife to
her father for 2 lizati

.Copy of the father’s nationality and a copy of the civil ID .1
.Copy of the nationality of the husband and a copy of the civil ID .2
A copy of the marriage contract and a signed book from the husband .3
.granting his wife citizenship
.Copy of birth certificate .4
.The number of (5) color picture measuring (4 X 6) + passport .5
.Attendance of the parent with the husband to sign the transaction .6
.Attendance of the parent with the husband to sign the transaction .7
In the case of death of the father or husband, the inheritance and death .8
certificate and the presence of one of the brothers shall be requested with his
.civil card
ey pIAAY) Laind o) 4558 Lusaial) e Jpumal) L plledd) Shafinali ; Sixth
1 @3Mall axlo o asglinoll Olsiiawall @ Vgl
+ ol a5 ol Mo S5l .1
. zlgyll aas 2

https://www.moi.gov.kw/portal/varabic/ShowPage.aspx?objectiD=25946161-84 1f-4eae-ad71 -57075¢cc5e693

h {240F1125-019C-4D3C-B86D-
({033D0B458358
Official Portal
((http://www.e.gov.kw
How to complete your
(transactions (services.aspx
Electronic models
(showpage.aspx?objectiD=
{BF540811-CC7E-4E4F-9A38-
({10518B1FE291
curity Awareness
(showpage.aspx?objectiD=
{D93A7CD5-8FCE-420E-3D1E-
({3DC36F9B02CD
inistry sectors
(showpage.aspx?objectiD=
{2AB01244-A1DC-4A4C-983E-
({8C87CC9BC2A3
Eectronlc Publications

((emags.aspx

inistry vehicles
(showpage.aspx?objectiD=
{4EBC6C22-015E-497C-9EFE-
({9AF7C41FF024

News Archive
((newsarchive.aspx
Contact us

(§MSSubscriptions/Subscribers/SMSRegister.aspx/)
Modifying a telecom company to 5
serve text messages
((BMSSubscriptions/Subscribers/SMSRegister.aspx

(httpsy/www.moi.gov.kw/ssgd)
General Administration of
Security Systems
((https://www.moi.gov.kw/ssgd
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Appendix 5

' RULES AND PROCEDURES
RECRUITMENT OF MANPOWER FROM BANGLADESH
FOR
KUWAIT

General Rules:

iic All the man power recruiting companies/Individual Companies/Agent in Kuwait and in
Bangladesh must apply to the Bangladesh Embassy in Kuwait with a demand letter properly
attested by the Chamber of Commerce and Ministry of Foreign Affairs of State of Kuwait, where
every detail of job description and offerable facilities for recruitment are to be mentioned. No
Companies/Agents shall be eligible to apply for recruitment of manpower without proper and valid
license. For Individual Sponsor, he/she must apply to the Bangladesh Embassy in Kuwait through a
licensed Agent for the recruitment of house hold workers.

2. Every single visa must be supported by a CONTRACT (sample is attached) where every
offerable facilities must be declared by the company according to the Labour law & and law of
Kuwait.

3. Every CONTRACT must be in duplicate and signed by the Owner/Authorized officer of the
concerned company and concerned Agent/Attorney of the Agent and it is to be submitted to the
Embassy of Bangladesh in Kuwait for authentication. This CONTRACT paper needs to be attested
by the Ministry of Foreign Affairs of State of Kuwait before submitting to the Embassy of Bangladesh
in Kuwait. After attestation from the Embassy of Bangladesh in Kuwait, every individual CONTRACT
paper must be sent for signing of the incumbent and must be submitted to the Kuwaiti Embassy in
Bangladesh for authentication.

4, Each interested and selected worker's photocopy of Passport (First 5 pages) and 2 (Two)
colored Passport size recent photographs must be submitted to the Embassy of Bangladesh along
with the individual Visa and CONTRACT paper signed by the company/sponsor (duly attested by
the Ministry of foreign Affairs, State of Kuwait) for attestation by the Embassy of Bangladesh in
Kuwait.

3 Al Individual Companies/Agents must sign one UNDERTAKING letter in English and Arabic
language with the Embassy of Bangladesh in Kuwait describing the facilities to be provided to the
employee and the personal liability of the employer, as per prescribed form supplied from the
Bangladesh Embassy. This UNDERTAKING letter must be attested by the Ministry of Foreign
Affairs of State of Kuwait.

6. The minimum age and Minimum wage/monthly salary must be as per schedule shown below:
a. The minimum age for every individual worker is to be twenty-five years old;

b. The entry level minimum monthly salary is to be at least 50.000 Kuwaiti Diner with a
provision of yearly increment;

* Any kind of salary deduction on account of placement fee, Residence (lgama) and

other fees is strictly prohibited. Any such deduction would be treated as violation of
~NONTRACT and cithiartad tn annrnnriata lanal artinn®



Appendix 6

UNDERTAKING OF THE EMPLOYER
FOR RECRUITING WORKERS FROM

T A Y e ———

BANGLADESH
[ v e xemmsmsmnnnss SSAEE SR G R SFRRS o o s nmmm bearing
Civil 1D NOE «eonrmmmeenmeeprssansasiiss , the owner of
BB cvercomsomrneissios S5
Telephone  No: (Office),
Telephone  No: (Residence), do

hereby declare and guarantee that,

a) All the workers to be recruited to my/our
Company shall be provided with proper job
and faciliies for the Project (Name of the
PrOJECE: eeeeevcvenieae e risieimeiinns , Name of
the Ministry/Government office:
inside Kuwait only with Work Visa (Article 18);

b) I/We also guarantee and give assurance that:
i) The Company shall abide by the
terms and conditions of the Agreement signed
with the workers and shall not change any
terms or conditions without the consent of the
Embassy and the Worker and any such
changes without the consent of the Embassy
and the Worker shall be considered null and
void;

ii) The minimum wages/salary of each
worker would be no less than 50.000 (fifty)
Kuwaiti dinner with a provision of yearly
increment;

iif) The Company shall  provide
appropriate and standard accommodation to
the workers according to the labour law of the
State of Kuwait;

iv) The Company shall provide Air ticket
free of cost for bringing worker from
Bangladesh and also provide Air ticket free of
cost every after 2 years of work and after the
completion of work contract;

V) The Company shall arrange to receive
the worker in the Airport after his/her arrival;

vi) The Company shall  provide
appropriate transportation free of cost for the
workers to go to their work place and to get
back to their accommodations;

vii) The Company shall fix the residence
for the workers free of charge within one
month from the date of their arrival in Kuwait;
vii)  The Company shall pay salary/wages
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o

¥

UNDERTAKING OF THE AGENT
FOR RECRUITING WORKERS
FROM BANGLADESH
FOR COMPANIES BASED [N KUWAIT

[ ecemnsan s i GRS PR RS So R a TSR e bearing
Recruiting License NO: ..o, , the owner of

Address in

......................... LlcenseNo

................... valid up 10i..cccoooe,,  Telephone
number in  Bangladesh: ... (Office),

(Residence), Fax number in Bangladesh:
............................. do hereby declare and guarantee

:a) All the workers to be recruited by my/our Company
shall be provided with proper job and facilities for
the Project (Name of the

Projectissssssamsmsmmmsaoncoss , Name of the
Ministry/Government office:
...................................................... ) inside

Kuwait only with Work Visa (Article 18);

b) I/We also guarantee and give assurance that, I/We
shall abide by the terms and conditions of this
UNDERTAKING singed with the Embassy of the
People’s Republic of Bangladesh, Kuwait and shall
be liable to the followings:

1) IWe shall recruit suitable candidate for
according to  the
of

.............. s

2) 1/We undertake to take all the responsibilties
to take good care of the workers recruited by
mylour Company in case of need and shall
provide shelter and food in emergency to the
worker and shall arrange repatriation at my/our
expenses of the workers when needed;

3) IWe undertake to take all the responsibilities
to repatriate the worker at my/our expense if
the worker is evaluated to be unqualified or
unsuitable for the job he/she is recruited during
the probation period and if the Employer
terminates the worker for disqualification.

4) IWe undertake to submit photocopy of the
Passports along with 2 (Two) Passport size
recent photograph of the workers to the
Embassy before processing for VISA for the
workers;

5) I/We undertake to arrange registration of the
workers within first 15 (fifteen) days of their
arrival in Kuwait;
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CONTRACT OF EMPLOYMENT FOR DOMESTIC HELPERS FORM SRI LANKA
IN THE MIDDLE EAST COUNTRIES - PRIVATE RECRUITMENT

rag&a%hﬂ—hg?\dﬁd;éqaa,&v ‘5)...4\1.,..\5.1_.1134@4...:.\_3.;

This employment contract is executed and entered into by and

between:

A. Employer ... e
Nationality ID. No:
Home Address: ............. . e
P.O. Box Home Tel. No:

B. Employee
Job Description: .....cccoeeee. e
Civil Status Passport No
Address

Voluntarily binding themselves to the following terms and

Conditions:

1. Site of Employment shall be the residence of employer. The

10.

Embassy of Sri Lanka / Consulate shall be informed of any
change of residernice within seven (7) days.

Contract Duration: Two (2) years inclusive of ninety (90) days
probation period commencing from employee’s departure from
the point of origin to the site of employment.

Monthly Salary .................. to be paid at end of each month. If
requested by her the sponsor should help the Housemaid to
remit the salary into a Bank Account.

Working hours of the employee shall not exceed twelve (12)
staggered hours per day.

Employer shall provide free passage from Sri Lanka to the site
of employment and upon expiration or termination of contract
due to no fault of employee from the site of employment back to
Sri Lanka.

The employer shall ensure that the resident visa / work permit
for the employee is obtained when due without delay at the
expense of the employer.

The employer shall provide the employee free of charge suitable
and sanitary living quarters as well as adequate food.

The employer shall provide all medical services including
hospitalization expenses, medicine, etc, free and also winter
clothing whenever outside temperature is below 20° C.

In the event of death of the employee during the term of this
contract, the Sri Lanka Embassy / Consulate shall be
immediately informed and her remains and personal belongings
shall be repatriated to Sri Lanka at the expense of the emplioyer.
In case the repatriation of remains is not possible the same may
be disposed of upon prior approval of the employee’s next of
kin and the Sri Lanka Embassy / Consulate.

a. Termination:

The employer may terminate the employee’s contract of
employment for any of the following just causes: serious,
misconduct or willful disobedience by the employee of the
lawful orders of the employer or immediate household
members in connection with her work gross habitual neglect by
the employee of her duties, violation of the laws of the host
country. The employee shall pay for the return air ticket to Sri
Lanka. The employer may also terminate this contract.
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E

UNDERTAKING OF THE EMPLOYER

FOR EMPLOYING HOUSERLLL Zmn=s=

OR EMPLOYING HOUSEHOLD WORKERS
FROM
BANGLADESH

Telephone No: (Ofﬁoe)

Telephone No: ........ Residence),
Telephone NOZ....ooovves (Moblle)
do hereby declare and guarantee that,

a)

b)

The house hold worker fo pe recruited for my
house shall be provided with proper job and
facilities for working inside the house in Kuwait
only with Work Visa (Article 20);

| also quarantee and give assurance that:

i) | shall abide by the terms and conditions
of the Contracts singed with the worker and shall
not change any terms of conditions without the
consent of the Embassy and the worker and any
such changes without the consent of the Embassy
and the worker shall be considered null and void;
ii) The minimum wages/salary of worker
would be no less than 50.000 (fifty) Kuwaiti dinner
with & provision of yearly increment;

iii) | shall provide adequate food in
commensuration to the worker's food habit;
iv) | shall provide appropriate and standard

accommodation to the worker according to the law
of the State of Kuwalit;

V) | shall provide Air ticket free of cost for
bringing the worker from Bangladesh and aiso
provide Air ticket free of cost every after 2 years of
work and after the completion of work contract;

vi) | shall fix the residence for the worker
free of charge within oné month from the date of
his/her arrival to Kuwait;

vii) | shall pay salary/wages to the worker
from the date of his/her amival in Kuwait
imespective of any work or job given to the him/her
or not;

viii) | shall pay the monthly salary/wages to
the workers directly to the Bank accounts of the
worker within the first week of the following month;
iX) | shall extend all possible assistances in
remitting his money fo his home;

X) Duty hours of the worker shall be
according to the law of Kuwait with appropriate
resting time in a day and in a week;

Xi) Annual leave for my worker shall be in
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