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en the armed conflict’ in
Chechnya, officially called
a ‘counter-terrorist opera-

tion’, commenced in 1999, extrajudi-
cial executions, indiscriminate bom-
bardment, torture and disappearances
were committed by Russian forces on
a large scale. The first judgments of the
ECtHR, handed down in February
2005° addressing those atrocitics, have
been followed, at the time of writing,
by more than 70 further judgments.
In all of the cases, Russia was found in
violation of ECHR rights and required
to pay compensation to the applicants.
However, it is important to analyse this
significant body of case-law to ascertain
how effective and adequate the ECtHR's
response has been. It was not surprising
that the ECtHR was the only jurisdic-
tion (Russian prosccutors and courts
largely being ncither capable of, nor
willing to, prosecute those responsible
of human rights abuses) able to hear
Chechen cases. But, it is submitted that
the remedies provided by the ECtHR
were not always sufficient to make good
the violations suffered by the applicants.

sonable doubt’ has not been applied
consistently in all cases. For instance,
in Tangiyeva® (extra-judicial execution)
and Mezhidov' (aerial bombardment)
the ECtHR held that the evidence (wit-
ness testimonies and expert reports)
submitted by the applicants constituted
a prima facie case to which the Govern-
ment had failed to reply, and found vio-
lations of Art. 2 (right to lifc). However,
in Albekov’ the ECtHR, faced with a
case about landmines, refrained from
ruling on the question as to which party
to the conflict had planted them, even
though the applicants alleged, referring
to specific evidence, that the Russian
military was in possession of a map of
the minefield. One of the factors which
prevented a clear decision in Albekov
— though disregarded in all other cases
— was that the domestic investigation
had not been completed. Given that the
establishment of facts is in itself a means
of providing redress to victims in post-
conflict situations, it is of concern that
the ECtHR does not always meet this
challenge head-on.

In all the Chechen cases, the
ECtHR’s awards of just satisfaction un-
der Art. 41 of the ECHR were limited to
damages and costs. Since Kukayer* the

case-law, to oblige the respondent Gov-
ernment to conduct a fresh investiga-
tion, a search for the body of the disap-
peared person and to apologise publicly
to his family.

The IACHR, relying on the often-
quoted Permanent Court of Interna-
tional Justice (PCIJ) judgment in the
Chorzow Factory Case,' on numerous oc-
casions ordered fresh investigations and
prosccutions in cases of violations of the

right to life and included thosc orders
in the operative parts of judgments.”
It further obliged the respondent states
to apologise publicly, via national and
regional media, to the victims'™ and to
hold public acts of recognition of State
responsibility for human rights viola-
tions,"” to search for the bodies of disap-
peared persons and, eventually, to return
them to the relatives of the disappeared
for burial." These measures do not ex-
haust the IACHR’s non-monetary repa-
ration awards, which are inventive and
far-reaching.

As a result of ECtHR just satisfac-
tion awards being limited to payments
of damages, the measures aimed at pre-
venting new similar ECHR violations
are at the discretion of the respondent
Government, which implements these



This is particularly apparent, in respect
of the establishment of facts, just satis-
faction awards and exccution of judg-
ments, if compared to the case-law of the
Inter-American Court of Human Rights
(IACHR) on similar issues. This article
aims to analyse and assess the Strasbourg
approach and to proposc some remain-
ing challenges, especially in the light of
the recent and numerous applications to
the ECtHR from South Ossetia.

As regards the establishment of facts,
it is noted that the ECtHR has never
conducted a fact-finding mission in a
Chechen case. Only two public hear-
ings were held in Strasbourg. All other
cases have been decided on paper. The
ECtHR’s burden of proof: ‘beyond rea-

ECtHR has expressly refused to oblige
the Government to conduct new inves-
tigations in conformity with ECHR re-
quirements. However, the application of
this case-law led to dissenting opinions
from Judge Spiclmann in both Umaye-
va’ and Medova.* He argued that, on the
facts of those cases, fresh investigations
were possible and did not contradict the
respondent State’s freedom to choose the
means by which it would comply with
the ECtHR's judgment. However, it is
yet to be seen whether this is the begin-
ning of a reconsideration of the Kukayev
approach or just a stand alone dissent. In
Bersunkayeva,” for example, the ECtHR
dismissed the applicant’s claims, which

were based on well-established IACHR

under the control of the Committee
of Ministers of the Council of Europe.
The process is political and diplomatic
rather then jurisdictional and adversar-
ial. For the moment, more than three
years after the first Chechen judgments
have become final, not a single Russian
military officer has been prosecuted for
crimes which constituted violations of
the ECHR in the cases decided in Stras-
bourg. The ECtHR itself has only lim-
ited power to review compliance with its
judgments. The only means is to rule on
new applications in cases of continuing
violations. Such applications have been
brought to the Court, but no judgment
has been given so far.

It is suggested that the limited cof-

fectiveness of the ECtHR in providing
redress in post-conflict situations, es-
pecially if compared to the IACHR, is
linked not only to its nature as a subsidi-
ary jurisdiction, but also to its refusal to
adopt an outrcach strategy that would
include complex measures ranging from
disseminating information about judg-

ments and publicising procedures to di-
versifying just satisfaction awards (such
a strategy may soon be needed for South
Ossctia). Another explanation for the
different approaches of the Strasbourg
and San-Jose Courts may be that the
latter is more conscious of the fact that
many of the States Parties to the Inter-

American Convention have recently

been or are in transition from autocratic
rule to democracy and, thus, require sig-
nificant guidance in dealing with grave
human rights abuses. The former is yet
to adapt its case-law to the situations of

an armed conflict.
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