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Are Lesbian, Gay, Bisexual and Transgender (LGBT) persons
protected against discrimination and hate crime in Georgia?

Sophio Japaridze, Lawyer

Georgia is dominated by deeply
rooted traditions, history and religion
which promote stigmatisation and en-
hance existing negative stereotypes of
the LGBT community. This is aggravated
by state practice and poor legislation
which fail to ensure adequate protec-
tion of LGBT individuals against discrim-
ination and hate crime.! Even though
homosexuality was de-criminalised in
Georgia in 2000, hostility towards sexual
minorities still prevails at most levels of
Georgian society, prompting LGBT indi-
viduals to remain invisible.?
i. Law

Article 14 of the Georgian Constitu-

tion aims to ensure equality before the
law.? In contrast to the ECHR, the Consti-
tution provides an exhaustive list of pro-
hibited grounds of discrimination. The
list does not include sexual orientation

or gender identity. In theory, ‘sex’ may
be interpreted as encompassing ‘sexual
orientation;* but, as of yet, no guidance
has been provided by the Constitutional
Court.’ Article 142 of the Penal Code of
Georgia® criminalises the failure to treat
people equally, including on account of
their sex. Again, sexual orientation or
gender identity are not expressly pro-
hibited.

Georgian legislation does not define
hate crime, although hate motive is con-
sidered an aggravating circumstance
and results in heavier sanctions for cer-
tain crimes (e.g. crimes committed on
religious or ethnic grounds).” However,
sexual orientation and gender identity
are not expressly mentioned. At the
time of writing, a new law amending
the Georgian Criminal Code has been
passed by the Parliament of Georgia.
The law defined hatred directed, inter
alia, against members of ethnic and re-

ligious minority groups as a general ag-
gravating circumstance for all criminal
offences.’ In addition, as reccommended
by various Georgian LGBT NGOs, sexual
orientation and gender identity have
also been included as hate crimes indi-
cators.The law has recently been adopt-
ed and will enter into force shortly. Hate
speech is not criminalised in Georgia ei-
ther. Itis mainly regulated through char-
ters of ethics and codes of conduct”’

ii. State practice

Hate crimes against LGBT persons
usually go unreported. In addition to
the absence of hate crime legislation,
reasons for not reporting hate crimes in-
clude a fear of an individual’s sexual ori-
entation being disclosed to the public
and a lack of confidence in the law-en-
forcement system.' Hate crimes against
LGBT persons are usually labelled under
other provisions of the Criminal Code



and is consequently there is no indica-
tion as to whether or not a particular
crime was motivated by hate."

Homophobic public statements are
not unusual. For example, on 30 July
2009, during a meeting with civil society
representatives, one of the two candi-
dates for the Ombudsperson’s position
stated that homosexuality should be
re-criminalised in Georgia.” In contrast,
however, a TV journalist was recently
held responsible under the Charter of
Journalists’ Ethics for failing to prevent
homophobic statements from being
made by a programme guest."”

A negative reaction towards LGBT
activities in Georgia is often pre-emp-
tive. A recent example of this was a ru-
moured gay pride event which was due
to take place in Batumi, Georgia, in Au-
gust 2010, which the religious authori-
ties sought to prevent.* Similarly, in
2007, organisers were forced to cancel
a Council of Europe campaign ‘All Dif-
ferent, All Equal, which promoted tol-
erance and cultural dialogue, and was

not specifically focussed on LGBT rights.
False rumours about the campaign be-
ing a disguised gay pride event gave
rise to protests and condemnation from
the Orthodox Church and television sta-
tions, causing fear of attacks.'”

iii. Pending ECHR challenge

To date, the ECtHR has not had the
opportunity to consider instances of
discrimination and homophobic ill-
treatment towards LGBT persons in
Georgia. However, the recently lodged
case of Aghdgomelashvili and Japaridze
v Georgia (No. 7224/11), concerning
a police search of the premises of the
LGBT organisation ‘Inclusive Founda-
tion; presents the ECtHR with such an
opportunity. In this case, the applicants
allege that extreme homophobic be-
haviour was displayed towards them by
the police on the basis of their actual or
perceived sexual orientation. This be-
haviour included multiple insults, rough
treatment and unlawful strip searches.
Despite numerous public statements
made by both national and interna-

tional NGOs condemning the police’s
behaviour and the applicants’ petitions
to commence a pre-trial investigation,
there has been no effective investiga-
tion into the case and none of the police
officers have been held accountable.'

This case illustrates suppression
of LGBT activism in the former Soviet
Union. Other examples include ban-
ning gay pride marches,” use of hate
speech'® and refusing to register LGBT
NGOs."” It is significant not only as the
first Georgian case concerning homo-
phobic ill-treatment but also, given the
absence of similar judgments against
other states, for its potential ramifica-
tions for the protection of LGBT rights
more broadly in the Council of Europe.

In summary, whilst Georgian hu-
man rights legislation and practice has
improved since the country joined the
Council of Europe, further efforts are
needed to ensure that the rights of LGBT
individuals to equality and non-discrim-
ination are secured and that they are
protected against hate crime.
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