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Under the European Convention on
Human Rights (ECHR), there is a positive
duty to establish substantial and proce-
dural guarantees to prevent abuse of
guardianship arrangements.' However,
it would seem that Georgian legislation
does not comply with ECHR standards.

Provisions on guardianship

According to the Georgian Civil
Code, the rights of an adult declared
incapable due to ‘mental retardation or
mental illness’ are vested in the guard-
ian,” who is their statutory representa-
tive.’ There are four levels of incapacity:
slight, moderate, significant and high.
The level of incapacity must be deemed
to be in the latter three categories to al-
low for the deprivation of legal capac-
ity." The law determines legal capacity
by assessing clinical, social, professional
and psychological states, yet provides
no guidance as to how and by whom
these assessments should be conduct-
ed - it can even take place without the
adult in question being examined (e.g.
where the adult cannot travel).’ The law
remains ambiguous as to whether the
adult in question has the right to legal
representation.’® Similarly, it makes no
indication as to whether s/he has the
right to be present and heard in the le-
gal process. Finally, there is no provision
for an adult to invite an independent
expert to challenge forensic expertise.

The legislation differentiates be-
tween capacity assessment periods
depending on the degree of incompe-
tency; an adult with a moderate to sig-

nificant level of incompetency is enti-
tled to a yearly assessment, whilst those
with the highest degree are entitled to
assessment twice a year” However, an
incapacitated adult who shows no im-
provements after five years has no right
to further assessments” An adult de-
prived of legal capacity has recourse to
a judicial review, but legal capacity will
only be restored upon a finding of ‘re-
cuperation or significant improvement
in [...] health?” The legislation allows
for an appeal by an interested person,'®
but, in practice, the incapacitated adult
may not have been informed of the de-
cision.

Incapacity assessment

In Shtukaturovv Russia (No.44009/05)
04.03.10, the European Court of Human
Rights (ECtHR) held that the existence
of a mental disorder, including a serious
one, cannot alone justify full incapaci-
tation - the mental disorder must be
‘of a kind or degree warranting such a
measure.”" Georgian legislation fails to
address the'kind’ or'degree’ of disability
in sufficient detail.

Legal Representation

The ECtHR stated that, as mental ill-
ness may require restricting or modify-
ing the manner of the exercise of the
right of access to a court under Art. 6,
special procedural safeguards may be
called for to protect the interests of per-
sons who are not fully capable of acting
themselves." Proceedings which deter-
mine civil rights without the participa-
tion of the party are in violation of Art.
6 (1).” The ECtHR has interpreted that

particular diligence is required during
the determination of ‘civil status and
capacity’® where legal representation
shall be ‘effective!”

Georgian law provides no judicial
review of an adult who is deemed per-
manently incapacitated where there is
no change in status after five years. The
ECtHR reasons that when there is no
‘automatic periodic review’ of a judicial
character, the law shall provide for ‘re-
viewing a declaration of incapacity:'®
The principles of proportionality and
flexibility require that any measures
involving the restriction of a person’s
legal capacity are applied only as long
as justified by the condition of the per-
son concerned.” The Memorandum to
Recommendation No R(99)4 further
emphasises that an indefinite incapac-
ity order should be exceptionally rare."
The ECtHR asserts that the right to ask
a court to review a declaration is one
of the ‘most important rights for the
person concerned:'® Despite this, it is
evident that Georgian legislation is nei-
ther proportionate nor flexible in its re-
sponse.

The ECtHR further specifies that the
law must provide for the possibility for
the adult in question to bring a request
for restoration of legal capacity.™

Appeal

Georgian legislation is vague about
the procedural guarantees for the adult
to be present and heard during pro-
ceedings, to have evidence considered
and to have an effective right to ap-
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peal. However, the ECtHR highlights
the importance of these safeguards
and insists on the right to be heard in
person.”’ The ECtHR submits that any
reports contracted on behalf of the
person whose capacity is in question
should be considered in the same way
as other experts’ opinions.” Contrary to
these requirements, Georgian law does
not allow for any independent expert
opinion. Similarly, the lack of guarantee
to be informed of a court decision ren-
ders the right to appeal illusionary. The
ECtHR asserts that ‘persons amenable
to the law’shall enjoy before the appeal
courts the fundamental guarantees
contained within Art. 6. The ECtHR fur-
ther asserts that unduly restricting the
prospect of an appeal, even with the as-
sistance of the guardian, is a violation of
fair trial. ™

Concluding remarks

Analysis of Georgian law on guardi-
anship suggests that legal capac-
ity proceedings do not guarantee the

requisite and fundamental procedural
safeguards of participation, represen-
tation and effective appeal and that
substantial revision is in order to ensure
compliance with the ECHR.
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