Media freedom: update on Fatullayev v Azerbaijan
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n 2007 Eynulla Fatullayev, the editor-in-
I chief of Gundelik Azerbaijan and Realniy

Azerbaijan newspapers, was convicted of
inciting terrorism and criminal defamation and
sentenced to eight and a half years in jail. On 22
April 2010 the ECtHR ordered his immediate
release, and for financial compensation of
25,000 EUR to be paid by the Azerbaijani
govemmem.l In December 2009, while the
ECtHR was considering the application, the
prison authorities allegedly discovered heroin
in Mr Fatullayev’s possessions and proceedings
were started against him for possession of drugs.
On 6 July 2010 Mr Fatullayey was sentenced
to two and a half years’ imprisonment, with
his sentence starting in full from the date of
conviction. His appeal against that decision
was rejecned.

In its 2010 judgment the ECtHR ordered
the Azerbaijani authorities to release Mr Farul-
layev. The Government's request for referral to
the Grand Chamber was refused on 4 October
2010 and the order became final. Following
the Azerbaijani Supreme Courts considera-
tion of the case, in November 2010 Mr Farul-
layev’s representatives wrote to the Committee
of Ministers (CoM) to request that the case be
referred back to the ECtHR under Art. 46(4)
(binding force and execution of juclgmem:s).2

Even though the ECtHR judgment clearly
ordered the State (in its operative provisions)
to ‘Secure the applicants immediate release”, the
Azerbaijani government refused to abide by
the order. Instead, a criminal case was started
against Mr Fatullayev for possession of drugs.

This step was denounced by the international
community as a strategy to make sure that he
would not be released. In his report of June
2010,’ the Commissioner for Human Rights of
the Council of Europe Thomas Hammarberg
stated that: “The Commissioner agyees that the
new case ag My Fatullayev lacks credibil.
ity He shares the concerns of many who regard
his imprisonment and the new charges against
him as an attempt to silence his reporting.” In
June 2010, the Parliamentary Assembly of the
Council of Europe adopted a resolution® on
Azerbaijan stating that: As regards the situation
of the media and journalists, the Asembl] con-
o

The CoM debated the Azerbaijani govern-
ment’s execution of the ECtHR judgment and,
on 6 December 2010, issued a decision noting
its concern and calling on the Azerbaijani gov-
ernment to ‘explore all possible means of ending
the applicant’s detention”’ A delegation of mem-
bers of the International Partnership Group for
Azerbaijan undertook a joint advocacy mission
to Strasbourg to raise their concerns regarding
the Azerbaijani authorities’ systematic failure
to comply with the judgment. The partici-
pating organisations included Article 19, the
Human Rights House Foundation, Reporters
without Borders and the World Association of

demns the arrests, intimid: and
physical threats of journalists, as borne out by the
judgment of the Court in the case Fatullayev v
Azerbaijan.”

The Supreme Court of Azerbaijan reviewed
the ECtHR judgment on 11 N ber 2010.

Newspapers and News Publishers.

On 26 May 2011 the Azerbaijani president
Ilham Aliyev signed a decree of pardon which
released Eynulla Fatullayev, among many oth-
ers. Following his release, John Dalhuisen,

While it quashed the defamation charges
against Mr Fatullayev, it also retrospectively ex-

ded his prison e for tax evasion. The
ECtHR judg; had not expressly ruled on
the tax evasion issue, considering it unneces-
sary because it had already found a violation of
Art. 10 (freedom of expression). This enabled
the Supreme Court to employ an extremely lit-
eral reading of the judgment, not only uphold-
ing the conviction for tax evasion but extend-
ing his sentence from the initial four months
to two years and two months, equivalent to
the time he had already served. By taking the
above steps, the Azerbaijani authorities had as-

bled a set of arg under international
ic law for refusing to release Mr

and d

Fatullayev.

A y International’s Deputy Director for
Europe and Central Asia, said: "E_ymdla Fatul-
layevs pardon and release are cause for celebra-
tion, but we still urge the Azerbaijani authorities
to quash his convictions”
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2 SeeLetter to the Ministers’ Deputics from a group
of NGOs, 29.11.10. Available at: hetp://www.articlel 9.
g/data/files/pdfs/l /joint-letter-to-council-of-cu-

£

o facull
P! Y yev.pdf.

3 Available at: https://wed.coe.int/wed/ViewDoc.
jsprid=1642017.

4 Resolution 1750 (2010).

5 CM/Del/Dec(2010)1100.

6 Available ar: hetp://www.amnesty.org/en/news-
PYEI 1: 1 q
g4 7 r

o P oy e O} b

20110526,







