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n 7 July 2011, the Grand Chamber
O (GC) of the Europcan Court of

Human Rights (ECtHR) published
two judgments on the application of the
Europcan Convention on Human Rights
(ECHR) to the UK’s activitics in Iraq: Al
Skeini & Others v United Kingdom (No.
55721/07) GC 7.7.11 and Al-Jedda v United
Kingdom (No. 27021/08) GC 7.7.11.

In landmark judgments, the GC held that
both cases fell within the jurisdiction of the
UK under Art. 1 (obligation to respect hu-
man rights) in respect of civilians killed or de-
tained during its military opcrations in south-
crn Iraq. These cascs represent a significant
development in the recognition of the extra-
territorial application of the Convention.

Al-Skeini & Others concerned the deaths
of six Iraqi civilians in Basra in 2003, when it
was under UK military occupation. The ap-
plicants argucd there had been a breach of the
procedural aspect of Art. 2 (right to lifc) as a
result of the UK’s failurc to carry out investi-

gations into the deaths. The GC rejected the
UK’s argument that the ECHR did not apply
because the deaths had occurred outside UK
territory and found in five cases that there had
been a procedural violation of Art. 2. In the
sixth case, that of Baha Mousa, the GC found
no violation as his dcath was the subject of a
public inquiry.

In its judgment, the GC reitcrated that a
statc is normally required to apply the Con-
vention only within its own territory. An ex-
tra-territorial act would fall within the state’s
jurisdiction under the Convention only in ex-
ceptional circumstances. Referring to previous
casc law; the GC dcfined the three catcgorics
of exceptions as follows.

First, where a statc agent excrcises au-
thority and control’. 'This cxception applics:
a) to diplomatic and consular agents on for-
cign territory; b) where, with a government’s
consent, a Contracting Statc cxcrcises all or
some of the public powers normally to be cx-
crcised by that government; ¢) where a statc’s
agents bring an individual under the control
of a statc’s authoritics and thercfore into its

jurisdiction, normally when individuals arc
detained in facilitics controlled by a Contract-
ing State.!

Significantly, the Court claborated that
para.(c) does not simply comec into cffect
because of a Contracting Statcs control of
p “What is decisi
exercise of physical power and control over the
person in guestion.” Furthcrmore, where the
state exercises such control, it is under an ob-
ligation to sccurc the rights that arc ‘relevant
to the si of that individual.” This is a
departure from the ECtHR's carlicr decision
in Bankovié & Others v Belgium & Others (No.
522/07/99) GC dec. 12.12.01, which found
that Convention rights could not be “divided
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and tailored”. However, the Court stopped
short of stating that Bankovié & Others had

been overturned.

The sccond cxception is where, as a conse-
quence of lawful or unlawful military action, a
Contracting State cxcrcises effective control of
an area" The obligation to sccurc Convention
rights derives from the fact of such control,
whether excrcised dircctly, through the Con-
tracting Statc’s own armed forces, or through
a subordinate local administration. The GC
stated that ‘effective control’ will be a question
of fact, determined mainly with reference to
the strength of a statc’s military presence in
the arca, although other indicators may also
be relevant, such as the extent to which its
military, cconomic and political support for
the local administration provides it with in-
flucnce and control over the region.

The final exception is where the tervitory of
one Contracting State is occupied by the armed
Jorces of another’. The occupying statc is ac-
countable under the ECHR for breaches of
human rights within the occupicd territory
because to hold otherwise would be to de-
prive the population of that territory of their
ECHR rights resulting in a ‘vacuum’ of pro-
tection within the ‘Convention legal space’.

The GC held that following the removal
from power of the Ba'ath regime and until the
accession of the Iraqi Interim Government,
the UK (and US) assumed in Iraq the excr-
cisc of some of the public powers normally
to be cxercised by a sovercign government.
In particular, the UK assumcd authority and
responsibility for the maintenance of sccurity
in south-cast Iraq. In thosc cxceptional cir-
cumstances, the GC considered that, between
May 2003 and Junc 2004, UK soldicrs ex-
crcised authority and control over individu-
als killed during sccurity opcrations, thereby
cstablishing a jurisdictional link between the

UK and the deceased.
Despite the progress that this judgment

represents, it is perhaps not as clear as it could
be. In its conclusion, the GC appears to con-
flate the categorics it identifics. The reference
to the UK's “exercise of some of the public pow-
ers normally to be exercised by a sovereign gov-
ernment” adopts the language of para.(b) of
the first exception of ‘eate agent authority and
control’, yet the conscnsual aspect of this ex-
ception is absent. The GC also relics on the
UK’s “assumed authority for the maintenance
of security in South East Irag” which appcars

to fall within the sccond exception. The
GC references the first exception again, this
time para.(c), in terms of the wuthority and
control’ the soldicrs had over the individuals
concerned. Ultimately, the GC did not iden-
tify the specific catcgory of exception it relicd
upon. Perhaps this is not unduly problematic
given that the GC emphasised: “In each case,
the question whether exceptional
exist which require and justify a finding by the
Court that the State was exercising jurisdiction
extra-tervitorially must be determined with ref-
erence to the particular facts.”

In his concurring opinion, Judge Boncllo
criticised the GC for claborating on the ex-
isting tests of extra-territoriality which are
tailored to specific facts. He proposed a func-
tional test of more universal application: “did
it depend on the agents of the State whether the
alleged violation would be itted
not be committed? Was it within the power of the

€

or would

Kosovo in 1999 was quite diffcrent to its role
in Iraq in 2004. The UN Mission in Kosovo
was a subsidiary organ of the UN created un-
der Chapter VII of the UN Charter and the
Kosovo Force was cxcrcising powers lawfully
delegated under Chapter VII by the UNSC.
By contrast, the UNSC had ncither cffective
control nor ultimate authority over the acts
and omissions of troops in Iraq. The appli-
cant’s detention was not, therefore, attribut-
able to the UNL.

In dismissing the UK’s argument that the
relevant UNSC resolutions conflicted with
and took precedence over its intcrnational
treaty obligations, the Court made three fun-
damental points.

Firstly, in interpreting UNSC resolutions,
‘there must be a presumption that the Security
Council does not intend to impose any obliga-
tion on Member States to breach fundamental

State to punish the perp s and to comp
sate the victims? [f the answer is yes, se_/f-ew'denr-
ly the facts fall squarely within the jurisdiction
of the State.”

This judgment is a welcome move away
from the limited ‘Convention legal space’ dehi-
nition of jurisdiction in Bankovié & Others,
and cxpands the application of the existing
cxtra-territorial exceptions, thereby extending
the reach of the Convention.

In Al-Jedda, the UK relied on a different ar-

gument to deny jurisdiction under Art. 1. The

applicant was interned in a detention centre
in Basra between 2004 and 2007 on suspicion
of facilitating acts of terrorism. The applicant
denicd all allegations and no criminal charges
were brought against him. The UK govern-
ment argued that the actions of its forces
were authorised by the UN Sccurity Council
(UNSC) and were thercfore attributable to
the UN and not to the UK. Further, the UK
argucd that if the acts were attributable to its
forces, its use of internment was authorised
by a number of UNSC resolutions and this
authorisation supcrseded all other treaty com-
mitments. The GC accepted ncither of these
arguments and found that the applicants in-
ternment violated Art. 5(1) (right to liberty
and sccurity).

In finding that the casc fell within the ju-
risdiction of the UK, the GC distinguished
the casc from the joint decision madc in the
carlier cases of Behrami & Behrami v France
(No. 71412/01) and Saramati v France, Ger-
many and Norway (No. 78166/01) GC dcc.
2.5.07, which found that the actions of multi-
national forces in Kosovo were under the cf-
fective control of the UN and were therefore
not attributable to the individual Contracting
States. The UN’s role as regards sccurity in

principles of b rights”, on the basis that
Art. 24(2) of the UN Charter requires the
UNSC, in discharging its dutics with respect
to its primary responsibility for the mainte-
nance of international peace and sccurity, to
“act in accordance with the Purposes and Prin-
ciples” of the UN, onc of which is to achicve
international coopcration in promoting and
encouraging respect for human rights. Sec-
ondly, in the cvent of any ambiguity in the
terms of a UNSC Resolution, the ECtHR
will choose the interpretation “which is most in

harmony with the requirements of the [ECHR]
and which avoids any conflict of obligations.”
Thirdly, in light of the UN's important rolc
in promoting and cncouraging respect for hu-
man rights, it is to be expected that clear and
explicit language would be used if the UNSC
cver intended states to take particular meas-
ures which would conflict with their obliga-
tions under intcrnational human rights law.

The Court found that although UNSC
Resolution 1546 authorised the UK to take
measures to contribute to the maintenance
of sccurity and stability in Iraq, it did not
specifically require preventative internment.
There was, therefore, no conflict between the
UK’s obligations under the UN Charter and
its obligations under Art. 5(1). The UK had
thercfore violated Art. 5.

The GC thercby made it clear that Con-
tracting States cannot seck to rely on UNSC
resolutions to escape liability for breaches of
human rights obligations.

1 See Ocalan v Turkey (No. 46221/99) GC 12.5.05,
Isa & Others v Turkey (No. 31821/96) 16.11.04, Al
Saadoon & Mufidbi v United Kingdom (No. 61498/08)
dec. 30.6.09 and Medvedyev & Others v France (No.
3394/03) GC 29.3.10.






